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Holiday Excursions and the Package Travel, Package Holidays and Package Tours Regulations 1992

GARETH THOMPSON
St Johns Buildings
24a-28 St John Street, Manchester M3 4DJ
DX: 728861 Manchester 4
T: 0161 214 1500

F: 0161 835 3939
I. The Regulations

a. Recurring Issues

i. The Definition of a Package

ii. Local Standards

II. The Problem of Excursions

a. Are they part of the Package?

b. If not then what other arguments are available?

III. Reported Cases
I. The Regulations

· Passed in order to implement the Package Travel, Package Holidays and Package Tours Directive (90/14)

· Brought into effect on 23 December 1992

· Only applies where there is a package

Package -
the pre-arranged combination of at least two of the following components when sold or offered for sale at an inclusive price and when the service covers a period of more than twenty-four hours or includes overnight accommodation:—

(a) transport;

(b) accommodation;

(c) other tourist services not ancillary to transport or accommodation and accounting for a significant proportion of the package,

and

(i) the submission of separate accounts for different components shall not cause the arrangements to be other than a package;

(ii) the fact that a combination is arranged at the request of the consumer and in accordance with his specific instructions (whether modified or not) shall not of itself cause it to be treated as other than pre-arranged;

· Designed to provide holiday makers with a degree of consumer protection. 

· Regulations 4 – 8  relate to brochures and the giving of information

· Regulations 9 – 14 relate to contractual issues such as variations

· Regulations 16 – 22 relation to such issues as bonding and insurance

· Regulations 23 – 26 relation to enforcement

· Regulation 15

(1) The other party to the contract is liable to the consumer for the proper performance of the obligations under the contract, irrespective of whether such obligations are to be performed by that other party or by other suppliers of services but this shall not affect any remedy or right of action which that other party may have against those other suppliers of services.

(2) The other party to the contract is liable to the consumer for any damage caused to him by the failure to perform the contract or the improper performance of the contract unless the failure or the improper performance is due neither to any fault of that other party nor to that of another supplier of services, because—

(a) the failures which occur in the performance of the contract are attributable to the consumer;

(b) such failures are attributable to a third party unconnected with the provision of the services contracted for, and are unforeseeable or unavoidable; or

(c) such failures are due to—

(i) unusual and unforeseeable circumstances beyond the control of the party by whom this exception is pleaded, the consequences of which could not have been avoided even if all due care had been exercised; or

(ii) an event which the other party to the contract or the supplier of services, even with all due care, could not foresee or forestall.

The Consumer - 
The principal contractor, any person on whose behalf the principal contractor agrees to purchase the package (“the other beneficiaries”) or any person to whom the principal contractor or any of the other beneficiaries transfers the package (“the transferee”).

The Other Party - 
The party, other than the consumer, to the contract, that is, the organiser or the retailer, or both, as the case may be.

An Organiser -
The person who, otherwise than occasionally, organises packages and sells or offers them for sale, whether directly or through a retailer.

A Retailer -
The person who sells or offers for sale the package put together by the organiser.

a. Recurring Issues

i. The Definition of a Package

· Pre-arranged combination

· Does not matter that the combination is arranged at the request of the holidaymaker.  Club Tour Viagens e Turismo v. Garrido C400/2000 ECJ 

· Inclusive Price

· ABTA v. CAA [2006] EWCA Civ 1356 especially the examples given by Chadwick LJ at paragraph 27
· Emphasises that each case must be considered on its own facts.
· A good rule of thumb is to look at whether the elements can be purchased separately. Is the holidaymaker free to say, “I’ll take the accommodation from you but will look elsewhere for the flight?”
· Two of the Following
· Is a fly/drive holiday a package? easyCar (UK) Ltd v. Office of Fair Trading C336/03

· What are the “other tourist services not ancillary to transport or accommodation?
ii. Local Standards

· The conduct of the supplier is to be judged according to the local standards applicable to where the service is being provided. Wilson v. Best Travel Limited [1993] 1 All ER 353

· The burden is on the claimant to establish what the local standards were and that they have been breached.
· This does not mean that if a claim would have succeeded in the destination then it will necessarily succeed against the other party to the contract. Barlow v. TUI (UK) Limited October 4, 2005, Liverpool County Court (unreported)

II. The Problem of Excursions

· Organised activities taking place on holiday.

· Often potentially dangerous

· Quad biking

· Dune surfing

· SCUBA diving

· Sailing

· Safari

a. Are they part of the Package?

· Not a simple question to answer

i. Do they form part of the Package?

· Activity based holidays

· Skiing

· Cycling

· SCUBA diving

· Tours

ii. Were they booked at the same time as the rest of the Package?

· Some excursions are selected at the time of booking and their cost will therefore form part of the package which is being provided. This must be compared to the situation which arises where holiday makers are invited to attend a ‘welcome meeting’ at which they are offered the chance to book excursions.

· On occasion the same excursions will be offered at the time of booking and in the resort.

b. If not then what other arguments are available?

· Undisclosed principle? Moran v. First Choice Holidays and Flights Limited [2005] EWHC 2478

III. The Approach of the Courts
Gallagher v Airtours Holidays Limited [2001] C.L.Y. 4280

A “ski-pack” purchased during a coach transfer to the resort was not part of the Package and accordingly the Defendant was not liable for the alleged negligence of the ski instructor.
Compare this with Gouldbourn v. Balken Holidays Limited & anor [2010] EWCA Civ 372
Moran v First Choice Holidays and Flights Limited [2005] EWHC 2478

The claimant was injured when the quad bike that she was riding as a pillion passenger malfunctioned causing an accident. The excursion had been booked during a welcome meeting and it was agreed that it did not form part of the Package for the purpose of the Regulations; however, the Defendant was held to be liable on the basis that in selling the excursion it was acting as agent for an undisclosed principle. The judge (Nicola Davies QC as she then was) made the following findings:

The documentation supplied by the defendant left Mr and Mrs Moran with the justifiable impression that the excursion contract was being made with the tour operator, First Choice. Nowhere in the documents is there any reference to Dominican Quad Bike Adventure and the presence of an unexplained Barcelo Viajes logo on the booking form takes the issue little further. I am satisfied that in respect of the quad bike excursion First Choice did not disclose that it was acting for its pleaded agent namely Dominican Quad Bike Adventure.

See also the more recent case of Emma Moore v. Hotelplan Limited t/a Inghams Travel [2010] EWHC 276 (Ch) which emphasises the need to consider the terms of the contract which often go beyond the liability imposed by the Regulations.   

Newman v. TUI (UK) Limited (2006) 1 June, Leicester County Court 

This claim relates to injuries sustained in the course of an Egyptian camel ride. It serves as a warning not to adopt a blinkered approach. The risk of representing an unreliable claimant remains ever present. 

Important Questions to Ask Yourself

(1) Is the excursion/activity part of the package?

(2) Regardless of the answer to (1) above, are there any other means by which the tour operator may be liable?

(3) Is there a need for expert evidence and if so from whom?
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