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ROME II IN CONTEXT
The conflict of laws

1. The EC Regulation on the law applicable to non-contractual obligations (“Rome II”) is the latest legislative instrument to codify European private international law – the area of law more commonly termed “the conflict of laws”.

2. In a 21st century becoming ever more familiar with international travel and emigration, catalysed by the EU concepts of the free movements of persons and goods, it is increasingly commonplace for individuals domiciled in England and Wales to come into contact with foreign jurisdictions and foreign citizens.  With this ever increasing international contact, there is the inevitable increase in the scope for legal disputes that cross national and jurisdictional borders.

3. Conflict of laws situations can range from complex international commercial contracts, to the more straightforward road traffic accident involving a British family on holiday on the continent.

4. The conflict of laws rules are designed to answer, for the most part, two broad questions.  That is, when a conflict arises in which several countries are in some way connected: 

4.1. The courts of which nation(s) have jurisdiction to hear the dispute? That is the jurisdiction question.

4.2. Regardless of the answer to the first question, the law of which country is to be applied by the court seized of the matter to determine the issue(s)?  That is the choice of law question.

5. Rome II is the latest EU instrument, designed to harmonise the rules relating to the choice of law in matters not related to contractual obligations.  It is therefore aimed solely at the choice of law question.

INTRODUCTION TO THE JURISDICTION QUESTION

6. For practitioners in this jurisdiction, when considering a claim that may involve conflict of laws issues, one must consider whether ultimately the courts of England and Wales will have jurisdiction to hear the dispute.  The law in relation to jurisdiction involves consideration of both EU and domestic legislation, and the Civil Procedure Rules.  It is a potentially complex area of law that cannot be covered in any sufficient detail in this short talk.  This is simply an introduction to the applicable rules such that practitioners have the relevant materials to hand.

6.1. For disputes involving EU Member States the vast majority of claims will fall to have any issue as to jurisdiction determined by the Brussels I Regulation (the EC Regulation on jurisdiction and the recognition and enforcement of judgments in civil and commercial matters).

6.2. For those cases falling outwith the Brussels I Regulation, or where the Regulation so indicates, any issue as to jurisdiction is to be resolved by application of the common law rules.  These are mainly based on presence in the jurisdiction, submissions to the jurisdiction, or the gaining the court’s permission to serve out of the jurisdiction under the forum conveniens doctrine.

7. For further details, the notes in the White Book to CPR Part 6 Section 3 are a helpful starting point.  Thereafter reference should be made to the key text: Dicey, Morris and Collins on the Conflict of Laws.

INTRODUCTION TO THE CHOICE OF LAW QUESTION
8. Although the question as to which law is to apply to any given claim seems to only require consideration after determination of the jurisdiction question, the choice of law question is often the far more important of the two questions for practitioners.

9. Take the example of a simple personal injury claim involving a client who is injured when he falls through a defective staircase in a privately owned restaurant in Spain.  At first glance this may appear an attractive claim, but before you enter into your CFA you need to establish whether English or Spanish law will apply to the claim.  If it is Spanish law, do you know the relevant Spanish legislation or common law as to the duty to maintain private premises?

10. Or consider a simple slipping accident in a supermarket in Scotland where the Defendant has admitted liability.  The Defendant is happy for the matter to proceed in the English courts and makes a Part 36 offer which appears to be to low when looking the JSB Guidelines.  However, if Scottish law is the applicable law, will this apply to the quantification of damages?  If so, what is the measure of general damages in Scotland?

11. In each case, the choice of law question needs to be resolved before you can properly assess whether to enter into your CFA or whether to reject the apparently low Part 36 offer.  The potential consequences of not doing so are patent.

12. The choice of law rules are different for: contractual matters, non-contractual (tortious) matters, property matters, and family and matrimonial matters.  The remainder of this talk will focus on the choice of law rules in matters relating to torts.

CHOICE OF LAW IN TORT: THE POSITION PRE-ROME II
13. In those cases pre-dating the application of Rome II (see below for further discussion), the applicable legislation remains the Private International Law (Miscellaneous Provisions) Act 1995.

14. The general rule is set out in section 11: the applicable law is the law of country in which events constituting tort occurred.  For PI/fatal accidents claims spanning several countries, law is that of country in which the injury was sustained (s.11(2)(a)).
15. The general rule is subject to the exception set out in section 12.  The law deemed applicable by the general rule can be displaced by the law of another country in respect of all or any number of issues in the case, where on consideration of all the factors, the law of that other country is substantially more appropriate.  Factors include those relating to: the parties, the events constituting the tort, and the circumstances and consequences of those events.

16. The approach adopted by the courts as to when the general rule will be displaced is shown by the following two cases:
· Harding v Wealands [2005] 1 WLR 1539, CA: where one party is closely connected with the country in which the tort occurred, it is difficult to see how another law could be substantially more appropriate (per Waller L.J.)
· Edmunds v Simmonds [2001] 1 WLR 1003, QBD: an example of the section 12 exception where English claimant injured by English defendant whilst on holiday in Spain.  English law applied in place of Spanish law.
17. Applicability of foreign law under 1995 Act: Under section 14(3) the applicable law does not apply to rules of evidence, pleading, practice, or procedure.  English law applies in respect of procedural issues, the applicable law to substantive issues.

Limitation: substantive issue – Foreign Limitation Periods Act 1984

Heads of loss: substantive issue – Boys v Chaplin [1971] AC 356

Ceilings on damages: substantive issue – Harding v Wealands [2005] 1 WLR 1539

Pure quantification of damages: procedural issue – e.g. Edmunds v Simmonds [2001] 1 WLR 1003.  Example: if it is established that damages for pain, suffering and loss of amenity are recoverable as a head of loss under the applicable law, English law would quantify the damages (e.g. JSB guidelines).
THE NEW LAW: ROME II
18. Scope of the Regulation: Article 1 defines the scope of the Regulation as applying to “non-contractual obligations in civil and commercial matters”.  The Regulation does not apply, inter alia, to the liability of a State for acts and omissions in the exercise of state authority (“acta iure imperii”).  Though the other exceptions will not affect personal injury claims, it is notable that actions for violation of privacy and defamation are excluded from the Regulation.

19. Not restricted to the EU: Although the Regulation is a legislative instrument of the EU, it does not confine itself to the laws of Member States.  By Article 3, the law deemed to be the applicable law by the rules discussed below will be applied whether or not it is the law of a Member State (e.g. if the rules state that Norwegian law is applicable, it is of no consequence that Norway is not a Member State).
20. Member states with more than one legal system: The United Kingdom is the Member State for the purposes of the Regulation, but contains three legal systems: England and Wales, Scotland, and Northern Ireland.  The Regulation is stated to govern disputes between laws of Member States and other countries, not within Member States.  What is the position therefore, if there is a conflict between English and Scots law for example?
21. Article 25(2) states that a Member State is not required to apply the Regulation in these circumstances.  However, in order to achieve uniformity, the following domestic legislation has been passed so as to apply the Regulation in conflicts between territories within the UK:
· The Law Applicable to Non-Contractual Obligations (England and Wales and Northern Ireland) Regulations 2008
· The Law Applicable to Non-Contractual Obligations (Scotland) Regulations 2008

22. Questions of procedure and evidence: Article 1(3) restates that the applicable law does not apply to matters of evidence and procedure.  This is qualified in three respects for the purposes of a PI claim:
Burden of proof and legal presumptions: Article 22(1) operates such that the applicable law applies in respect of its rules regarding the burden of proof and/or legal presumptions.

Quantification of damages: This is the most important change to the law as under the 1995 Act.  Article 15(c) states that the applicable law applies to “the existence, the nature and the assessment of damage or the remedy claimed”.  This extends the scope of the foreign law to include the quantification of damages.

Limitation: Article 15(h) restates the existing law that issues relating to periods of limitation are substantive and are governed by the applicable law.
23. The applicable law generally: Article 4 determines the applicable law unless the claim is of a specific nature covered by Articles 5 – 12.  For PI claims, only Article 5 is of importance (as discussed below).  In a similar manner to the 1995 Act, Article 4 sets out a general rule, followed by two exceptions.
The general rule (Article 4(1)) is that the applicable law is the law of the country in which the damage occurs rather than where the events of the tort occur or the location of any indirect consequences.  Although not of legislative force, Recital 17 to the Regulation provides guidance in PI claims akin to section 11(2)(a) of the 1995 Act.  It states in PI claims, the country in which the damage occurs “should be the country in which the injury was sustained”.

Article 4(2) is the first exception: where the potential defendant and the person sustaining damage have their habitual residence in the same country at the time when the damage occurred, the law of that country is the applicable law.  Habitual residence is defined by Article 23.

Article 4(3) is the wider exception to both of the above, as is in comparable terms to section 12 of the 1995 Act.  Where all the circumstances of the case indicate that a different law is manifestly more closely connected with the tort that law will apply
24. Article 5 – Product Liability:  Except where Article 4(2) applies, Article 5 determines the law applicable to cases of product liability.  This will be the law of the country:
a) in which the person sustaining the damage has their habitual residence when the damage occurred if the product was marketed in that country; or

b) in which the product was acquired if it was marketed in that country; or

c) in which the damage occurred, if the product was marketed in that country.

If the injured person could not reasonably foresee the marketing of the product in the countries indicated by a), b) or c), then the applicable law is that of the habitual residence of that person.  This is subject to the wider exception where another law in manifestly more closely connected with the tort as under Article 4.

The remaining issue: to what claims does Rome II apply?
25. The Regulation is poorly drafted in one key respect.  Article 32 states that the Regulation shall apply from 11 January 2009.  However, Article 31 indicates that the Regulation applies to events giving rise to damage that occur after its entry into force.  Under normal EU legislative procedure, a regulation comes into force on the 20th day after it is published in the Official Journal.  For Rome II, that date would be 19 August 2007.

26. Two very important questions therefore arise:

26.1. To what events does Rome II apply?

26.2. From what point in time does Rome II apply to those events?

27. There are two contrary views.  On the one hand, there is the interpretation based on normal EU legislative principles, that Rome II applies to events giving rise to damage occurring on or after 19 August 2007, but only when being considered after 11 January 2009 (now an academic consideration).  The second view is that Rome II only applies to events giving rise to damage which occurred on or after 11 January 2009.  

28. Upon the Regulation beginning to apply in January 2009, the Civil Law Branch of the Ministry of Justice published guidance as to its interpretation.  It was their opinion that the Regulation would apply to events giving rise to damage that occurred on or after 19 August 2007, to proceedings issued on or after 11 January 2009.

29. On 30 July 2010, Mr Justice Tomlinson gave judgment in the matter of Bacon v Nacional Suiza Cia Seguros y Reseguros SA (Queen’s Bench Division, 30 July 2010, [2010] EWHC 2017).  The judgment is an excellent example of how an English judge is to apply a foreign law to the issue of liability.  Due to his decision of liability, he did not need to consider the applicability of Rome II.  However, he gave his obiter opinion as to the correct interpretation.  It was Tomlinson J.’s view that the Regulation applied to events giving rise to damage that occurred after 19 August 2007, but only to be so applied on or after 11 January 2009, regardless of the date upon which the claim was issued

30. This view was supported by the learned editors of the Third Supplement to Dicey, Morris and Collins on the Conflict of Laws who suggested that:

31. “events giving rise to damage after August 19 2007, are subject to the Regulation in circumstances where the law applicable to the non-contractual obligation in question is determined by the court, whether at trial or by way of a preliminary issue, on or after January 11 2009.”

32. However, only 3 days before the judgment in Bacon, judgment was given in Homawoo v GMF (Queen’s Bench Division, 27 July 2010, [2010] EWHC 1941).  Mrs Justice Slade ultimately concluded that she was unable to determine the issues, and referred to the matters to the European Court of Justice for preliminary ruling.  However, Slade J. expressed her own view that it would provide legal certainty to interpret the Regulation as only applying to events occurring on or after 11 January 2009.  This was in line with the German Federal Court in the matter of Xa ZR 19/08.

33. Although we still await the judgment of the ECJ, the Opinion of Advocate-General Mengozzi was published on 6 September 2011.  Having reviewed the travaux preperatoires, and having considered the unusual effect the interpretation applying Rome II to events on or after 19 August 2007 would have, the A-G recommended that the Court rule that Rome II only applies to events occurring on or after 11 January 2009.

34. Whilst there will be few cases left to come to light that arise out of accidents pre-11 January 2009, one cannot be unaware of these considerations given claims involving minors or other protected parties.

Rome II and the MIB
35. The final matter of note for practitioners is that of the MIB Green Card scheme, under which the MIB becomes the compensating party in this jurisdiction for accidents occurring in EU Member States where the driver is untraced or uninsured.  Under Regulation 13 of the Motor Vehicles (Compulsory Insurance) (Information Centre and Compensation body) Regulations 2003, the MIB is to compensate the claimant as if the accident occurred in Great Britain.  In Jacobs v MIB [2010] EWHC 231 Mr Justice Owens held that this amounted to a choice of law provision, and by virtue of the supremacy of the Rome II Regulation, was disapplied.  He therefore ordered that damages be assessed in accordance with Spanish law.  However, this decision was reversed by the Court of Appeal ([2010] EWCA Civ 1208) on the basis that the assessment of damages was not, in the specific circumstances of the scheme, subject to Rome II.  This does seem at odds with the clear provisions of the Regulation.  And just to indicate that this area of the law is ever evolving, the Supreme Court granted permission to appeal the Court of Appeal’s judgment on 15 February 2011 – the final outcome is awaited.
36. Copies of the Rome II Regulation and the relevant sections of the Private International Law (Miscellaneous Provisions) Act 1995 are provided for the ease of practitioners.

SIMON MURRAY
September 2011

E+W+S+N.I.
Private International Law (Miscellaneous Provisions) Act

1995 CHAPTER 42

11 Choice of applicable law: the general rule. E+W+S+N.I.
(1)The general rule is that the applicable law is the law of the country in which the events constituting the tort or delict in question occur.
(2)Where elements of those events occur in different countries, the applicable law under the general rule is to be taken as being—
(a)for a cause of action in respect of personal injury caused to an individual or death resulting from personal injury, the law of the country where the individual was when he sustained the injury;
(b)for a cause of action in respect of damage to property, the law of the country where the property was when it was damaged; and
(c)in any other case, the law of the country in which the most significant element or elements of those events occurred.
(3)In this section “personal injury” includes disease or any impairment of physical or mental condition.
12 Choice of applicable law: displacement of general rule. E+W+S+N.I.
(1)If it appears, in all the circumstances, from a comparison of—
(a)the significance of the factors which connect a tort or delict with the country whose law would be the applicable law under the general rule; and
(b)the significance of any factors connecting the tort or delict with another country,
that it is substantially more appropriate for the applicable law for determining the issues arising in the case, or any of those issues, to be the law of the other country, the general rule is displaced and the applicable law for determining those issues or that issue (as the case may be) is the law of that other country.

(2)The factors that may be taken into account as connecting a tort or delict with a country for the purposes of this section include, in particular, factors relating to the parties, to any of the events which constitute the tort or delict in question or to any of the circumstances or consequences of those events. 
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