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Contact

RE F [2005] EWHC 2935 (Fam)

[2006] 1 FLR 1122
Sumner J

Good example of judge not giving up in bleak circumstances with an entrenched mother. Judge not conceding end of road reached - involving NYAS in conjunction with a course of therapy.

RE H [2006] EWCA CIV 890

(noted in Feb 07 Family Law at 110)
Court of Appeal Arden and Wall LJ
Court of Appeal bringing NYAS in immediately and overruling Judge’s delay

RE C [2006] EWCA Civ 1765

(noted in Feb 07 Family Law at 193)

Court of Appeal Thorpe, Wall and Hooper LJJ

Another NYAS case. They were brought in by C of Appeal who overturned Judge’s imposition of 20 month moratorium. The father had undergone gender reassignment and this had not yet been explained to the children.

RE C [2005]  EWHC 2205 (Fam)

[2006] 2 FLR 277
Nicholas Mostyn QC sitting as a Deputy HC Judge

End of a long saga. The mother had abducted child from California and managed to keep her hidden from the father for 4 years. After contested hearing judge made residence order to the mother and ordered unsupervised contact to the father. He emphasised the presumption of the Strasbourg jurisprudence in favour of normal contact and the need for those saying that this is not appropriate to discharge the evidential burden of showing why not.

RE H [2005] EWCA  Civ 1404

[2006] 1 FLR 943

Court of Appeal Thorpe, Dyson and Wall LJJ 

The mother’s objections to contact in this case were based upon her experiences of domestic violence in respect of which findings had been made in 2003. C of Appeal unimpressed by District Judge’s case management thereafter and found his decision to be plainly wrong and not in accordance with the Guidelines of the Lord Chancellor’s Advisory Committee or Re L etc

RE C [2006] EWCA Civ 144

[2006] 2 FLR 289

Court of Appeal Laws and Wilson LJJ 

Scrutiny of ingredients of fair hearing balanced against proper desire not to fan flames of hostility.

Judge faced with doomed allegations by the mother against the father indicates wish to move forward. The mother chose not to give evidence. The father wished to give evidence about whether his contact should be supervised or not. Judge declined and ordered supervised contact. Court of Appeal unhappy with this approach and found this part of hearing to be conducted unfairly.

Re A [2005] EWHC 2189

Noted at July 06 Fam Law 

Black J

This part 2 of a case already reported at 2006 1 FLR 283. M was on witness protection scheme having given evidence against the father’s brother now serving sentence. Police unhappy with direct contact. Black J steers carefully through their objections and the mother’s criticisms of children’s guardian to achieve bespoke contact order.

RE F [2006] EWCA Civ 792

[2007] 1 FLR 65

Court of Appeal Thorpe, Moses LJJ and Hedley J

Judge had reinstated contact to children of 3rd marriage despite allegations of sexual abuse against children of 2nd marriage. Deficient management of hearing and evidence and insufficient reasons. Remitted for rehearing.

RE F [2006] EWCA Civ 1426

Noted at Feb 07 Fam law at 109

Court of Appeal Phillips, Thorpe, Wilson LJJ.

Courageous (!) appeal v decision of President to award indirect contact to the father who had demonstrated grave violence to the mother but great affection for his 8 year old son.  President had distributed draft judgment and invited further submissions. Cof Appeal critical of those who took points before them not made to President in response to this. Appeal dismissed.

Residence

RE P [2005] EWCA Civ  1639

[2006] 2 FLR 347

Court of Appeal Thorpe, Scott Baker and Wall LJJ 

The father’s successful appeal against refusal of shared residence order where parties were sharing child’s time 45% 55%. Court clear, however, that shared time does not always mean shared order.

RE G [2006] UKHL 43

[2006] 2 FLR 629

House of Lords Lord Nicholls of Birkenhead, Lord Scott of Foscote, Lord Rodger of Earlsferry, Lord Walker of Gestingthorpe and Baroness Hale of Richmond

Very important decision on nature of parenthood.

The biological mother (G) and her same sex partner (W) shared the parenting of 2 children born to G by AID.

When they separated each formed a new same sex relationship and the children had contact with W whilst maintaining their principle home with G.

G wanted to relocate from Leicester to Cornwall. W wanted more contact and shared residence. Judge rejected both positions, prevented relocation and declined shared residence.

G and her partner went anyway.

High Court Judge at 1st instance transferred residence to W.

Court of Appeal upheld this. House of Lords reversed it. 

Lady Hale’s seminal speech set out different categories of parenthood – gestational, biological and psychological and analysed G’s and W’s positions against these criteria.

She also set out great advantages of going through the balancing exercise of the welfare checklist.

Re G [2006] EWCA CIV 1507

Noted in Feb 07 Fam Law at 110

Court of Appeal, Ward and Richards LJJ

The mother had agreed to consent order in Australia (whilst there for a holiday – the father having settled there without her) that children would live with her in UK but would have defined contact with the father in Australia and would go to a certain school She had gone back on the terms of order.  The father’s application for Hague relief refused (children not habitually resident in Australia.) Reviewing arrangements on merits the Court of Appeal were unwilling to let the tail of school choice wag the dog of proper parental choice about where the family should live.

Specific Issue

MvM[2005] EWHC 2769

Noted in Dec 06 Fam Law at 1024

Sumner J

The mother seeking to frustrate Sumner J’s earlier order that the father could take child for voice test in Cathedral school without which his application that child should attend such a school wd be meaningless. Sumner J. stuck to his guns.

Section 91(14)

RE CJ 

Noted in Oct 06 Fam Law at 836

Coleridge J

Reversing first instance decision that 91(14) order should be made. – to be used sparingly - the exception and not the rule.

Stringer v Stringer  [2006] EWCA Civ 1617

Noted in March 07 Family Law at 212

Court of Appeal, Chadwick, Wall and Lloyd LJJ

S91 (14) order left in place but the father’s appeal partially successful when Court of Appeal determined that conditions should NOT be attached to such an order. (Section 11(7) is restricted to section 8 orders)

Parental Responsibility

Re G [2006] EWCA Civ 743

[2006] 2 FLR 1092
Court of Appeal, Thorpe, Moses LJJ 

The mother and stepfather deeply opposed to one night stand father’s sincere pursuit of relationship with child. Hedley J granted PR but suspended its operation pending the mother informing child of identity of the father and some indirect contact.

Court refused permission to appeal the contact order but permitted appeal v PR order – PR cannot be ordered to be suspended.  Order set aside and application for PR adjourned with liberty to apply.

Paternity

Lambeth LBC v S. C and others [2006] EWHC 326

Noted in Oct Fam Law at 843

Ryder J

Unusual facts and on the face of it unusual decision not to order police to disclose DNA taken form homicide victim to resolve issue of J’s paternity. Ryder J finding J’s need for more information insufficient to permit overriding of legislative scheme whereby such samples would remain confidential. (Section 64 PACE)

RÓSANSKI v POLAND (Application No 55339/00)

[2006] 2 FLR 1163

European Court of Human Rights
State’s failure to have procedure to correct erroneous identification of putative father is breach of Article 8.

PAULíK v SLOVAKIA (Application No 10699/05)

Noted in Jan 07 Fam Law at 22

European Court of Human Rights

State’s failure to have procedure to correct erroneous identification of putative father is breach of Article 8.

TAVLI v TURKEY (Application No 11449/02)

Noted in Feb 07 Fam Law at 120

European Court of Human Rights 

Similar situation to the Polish and Slovakian cases. The state’s failure to provide a mechanism to correct an erroneous identification of applicant as putative father is in breach of his Article 8 rights.

Child Abduction

RE D [2006] EWCA Civ  146

[2006] 2 FLR 305

Court of Appeal Thorpe, Wall LJJ and Coleridge J 

Article 13(b) defence made out by the mother who had wrongfully brought children from Caracas following an incident where she had been shot at close range by hired gunman. Notwithstanding residual concerns about the lack of rigour applied at first instance to the investigation of the mother’s concerns/motivation Court of Appeal satisfied defence made out in this ‘exceptional case by any yardstick” (per Thorpe LJ).

The continuing highly dramatic facts and postscript to this case can now be read in the judgment of Sumner J 

 HvD and others [ 2007] EWHC 802

RE M[2006] EWCA Civ 630

Noted in Family Law Sep 06 at 728

Court of Appeal Thorpe and Wall LJJ

The father had brought 14 year old to UK from France in breach of the mother’s rights of custody engaging both Hague and Brussels II Revised. Court of Appeal highly critical of 5 month delay between UK Central Authority being informed and hearing. Court emphasised that 6 week period laid out in Art 11(3) of Brussels II revised is not optional. Child returned despite his objections. Policy of the treaties outweighing the Article 13 defence.

RE H [2006] EWCA Civ 871

[2007] 1 FLR 72

Court of Appeal Thorpe and Hallett LJJ and Bennett J

Issue was return of children wrongfully removed by the mother from Dominica a non Hague Convention country. 

Bracewell J had refused summary return having received evidence of institutionalized corporal punishment. Court of Appeal approved refusal of summary return but directed full welfare hearing take place rather than approve dismissal of originating summons in its entirety. (A middle course which had not been put before Bracewell J)  This case represents another eg of the row back from treating non Hague countries in an equivalent manner to Hague signatories and providing for a welfare based enquiry rather than a summary return.

RE EC [2006] EWCA Civ 1115

[2007] 1 FLR 57

Court of Appeal Thorpe, Dyson and Hallett LJJ

Intricacies of interaction between Brussels II revised and Hague considered by Court of Appeal. Judgment highly critical of Charles J’s decision to order summary return to Hungary but to lift stay on English proceedings to provide for possibility that the Hungarian court would invoke Article 15 of Brussels II revised and invite the English Court to rule. Charles J had given directions to enable a continued welfare based investigation. Court of Appeal dismissed the English proceedings.

RE H[2006] EWCA Civ 1247

[2007] 1 FLR 242

Court of Appeal Thorpe and Wall LJJ

Court considering 15 year old wrongfully retained in UK from South Africa by the father. Approval in robust terms of Judge’s rejection of application for child to be made a party to proceedings. Court considering such a course appropriate only in exceptional circumstances. 

This decision was thereafter specifically disapproved of in Re D below.

RE D [2006] UKHL 51

Noted in Fam Law Feb 07 at 102

House of Lords Lord Nicholls of Birkenhead, Lord Hope of Craighead, Baroness Hale of Richmond, Lord Carswell and Lord Brown of Eaton-Under-Heywood

Child brought to UK from Romania by the mother in 2002. The father commenced Hague proceedings here; judge sought Article 15 determination from Romanian Court (ie as to whether removal was wrongful) In 2005 a ruling from the Romanian Court of Appeal was received to the effect that the removal was not wrongful. Thereafter parties jointly instructed Romanian law expert who disagreed with ruling of Romanian court. Judge at first instance ordered return and this decision was upheld by Court of Appeal. The House of Lords overruled the Court of Appeal and allowed the mother’s appeal.

2 main points emerge:- 

· It is wrong to seek to go behind the ruling of a foreign court under Article 15

· Re H above was specifically disapproved. Both Brussels ii revised and the UN Convention on the rights of the child raise a presumption that children will be heard in proceedings concerning them unless this is inappropriate. It is likely therefore that children will be heard far more frequently in Hague Convention cases than has been the practice hitherto.

IOSUB CARAS v ROMANIA (Application No 7198/04)

Noted in Fam Law Jan 07

European Court of Human Rights
ECHR finding failure to meet article 8 obligations on the part of Romania by its failure to take active and swift steps to enable applicant to have his claim for reunion with child appropriately assessed in the light of the terms of the Hague convention

Leave to Remove / Relocation

RE A[2006] EWHC 421

Noted in Fam Law June 06

McFarlane J

Fascinating facts. Iraqi parents – 9 year old son. The mother wished to take him to Holland to set up home with her new partner. The father held important role as the “mantle” head of a group of families in Iraq and he argued that child would lose his rights/association with this important role were the mother’s application to succeed. McFarlane J steers carefully and sensitively through the exercise required by Payne v Payne and allowed the mother’s relocation.

RE N  [2006] EWCA Civ 357

[2006] 2 FLR 1124

Court of Appeal Thorpe LJ and Smith LJ

Holiday case with a difference. The mother wanted to send 9 year old for 2 week unaccompanied holiday with her relatives in Slovakia. The father did not agree. Judge refused her permission. Court of Appeal considered whether the operation of Section 13 could permit travel abroad for limited periods unaccompanied. They further permitted the trip to go ahead but not until 2007 and after an accompanied trip in 2006.

E v E [2006] EWCA Civ 843

[2006] 2 FLR 1228

Court of Appeal Wall, Maurice Kay and Wilson LJJ

This case concerned both ancillary relief and children – note just deals with relocation. The mother and the father had agreed shared regime with 4 children dividing their time almost equally between them. They both lived in Bognor Regis. 14 months later the mother, now pregnant by new partner, wished to relocate to Bexhill on Sea with children.  Judge permitted this – Court of Appeal allowed appeal against this decision and criticized Judge’s failure to scrutinize the mother’s proposals in the same way as a proposal to emigrate abroad would be scrutinized.

RE MK [2006] EWCA Civ 1013

[2007] 1 FLR 432

Court of Appeal Thorpe, Arden and Wilson LJJ

The mother was a Brazilian law graduate. She wanted to take child back to Brazil. She had fared badly as a credible witness before 1st instance judge who had refused her application. She was successful in the Court of Appeal where the judge’s approach to mother’s credibility was criticized as flawed. Court of Appeal permitted the mother to leave to return to Brazil having undertaken the Payne scrutiny to her plans itself.

RE J [2006] EWCA 1897

Noted in Fam Law April 07 375

Court of Appeal, Thorpe, Carnwarth and Wall LJJ

Cross applications for residence. Older children (15 and 11) with the father, younger child (6) with the mother. During the proceedings the father made an urgent application for permission to move to Bulgaria producing evidence that he would other wise have to become dependent upon benefits. Judge granted him permission. The mother appealed this decision which was up held by Court of Appeal which felt Judge right to give weight to the practicalities.

Jurisdiction

RE L [2006] EWHC 3374

Noted in Apr 07 Fam Law

Sumner J

The mother was Panamanian. The parties had originally agreed that the 2 children should live with her in Panama and have contact with the father in UK. The father sought to apply for residence here. Sumner J determined the forum conveniens to be Panama.

Committal

M v M [2005]  EWCA Civ 1722

[2006] 1 FLR 1154

Court of Appeal Ward, Clarke and Neuberger LJJ 

Longstanding proceedings concluded with order that the father was to have no contact with children. They continued to visit him and 1st instance court was faced with an application for his committal after 74 breaches in the form of meetings between the father and children. The father saying that he had no control over this and was not culpable. Judge found him to be culpable but saw no purpose in imprisoning him. He beefed up the original order. 

The mother sought permission to appeal the sentencing exercise. The Court of Appeal ruled that she did require permission to appeal and refused it. There were no reasonable prospects of success and applicants should not participate in the sentencing exercise.

RE P [2006] EWCA 1792 

Noted in Apr 07 Fam Law

Court of Appeal, Potter P, Wilson and Neuberger LJJ

The mother was simply not cooperating with the contact process or the proceedings to the extent of not even turning up at committal hearing. Judge made a 7 day committal order suspended upon her compliance with the contact order in her absence. The mother appealed and her appeal was dismissed with only slight criticism of Judge’s robust approach (as to the giving of reasons for his decision)

Sexual Abuse (evidence/conduct of hearings)

RE B [2006] EWCA Civ 773

[2006] 2 FLR 1071

Court of Appeal Latham, Carnwath and Hughes LJJ

Judge at first instance making findings against the father that he had sexually abused his 5 year old and another child. Findings also made against mother that she had failed to protect. Interviews conducted by police and social worker with children were seriously deficient and in breach of guidelines. Court of Appeal upheld findings v the father but reversed those against the mother. Flawed interviews did not render evidence inadmissible. Judges have to get on with the task of evaluating the evidence and allegations notwithstanding such problems.
B v TORBAY COUNCIL

[2007] 1 FLR 203

Coleridge J

A 13 year old’s video interview containing an account (inter alia) of sexual assault against his father which had earlier been accepted by 1st instance judge as true during a painstaking exercise and consideration of the case. The child later retracted the allegation and all parties agreed that the earlier findings should be vacated. The case is reported as a salutary lesson highlighting the value of actually hearing a child and that child being challenged in a court setting.

D v B [2006] EWHC 2987

Noted in Feb 07 Family Law

Stephen Wildblood QC sitting as a HC judge

Judge conducting factfinding exercise as part of contested contact case after 3 years of relative obfuscation and confusion during which there had been no Court findings but various professionals had been involved and were treating the child as having been abused. Judge had the delight of a “veracity expert” He conducted hearing robustly and rejected allegations.

LM v Medway [2007] EWCA CIV 9

Noted in 07 Family law

Court of Appeal, Longmore, Smith and Wilson LJJ

Judge granted parents’ application that 10 year old should give evidence by video link in proceedings concerning him as to allegations originally made by him and the mother but now retracted by mother. The application was opposed by Local Authority and Children's Guardian who appealed the ruling unsuccessfully. Court of Appeal setting out guidance as to the relevant balancing exercise.

Disclosure

(both generally and under the 2005 rules (FPR 1991 Rule 10.20A)

A Local Authority v D (Chief Constable of Thames Valley Police) Re D [2006] EWHC 1465 (fam)

Noted in Sep 06 Fam Law

Sumner J

Consideration of operation of new rules and the purpose to which police may put documents which they had lawfully received within the scope of the rules without permission of the Court. 

Reminder that rules do not shift the Court’s ultimate control but simply the onus or not to make application to disclose or restrain disclosure.

NB disclosure to defence criminal teams still needs to be subject to an application.

Birmingham City Council v S[2006] EWHC (fam) 3065

Noted in April 07 Fam Law

Sumner J

A different face of disclosure. The father in care proceedings was unwilling to tell his parents of the existence of the child and wanted to prevent others from doing so. Such a course deprived the child of the opportunity of having an extended family placement. Judge gave father some time to tell his parents of the child making it plain that they would be told in any event. Child’s right to the opportunity outweighing in the balance the father’s right to privacy.

Publicity

This is a substantial topic in an era of radical change.

These three cases should be seen as springboards for research

See also the Article by Wall LJ in September 06 Family Law 747.

CLAYTON v CLAYTON [2006] EWCA Civ 878

[2007] 1 FLR 11

Court of Appeal Sir Mark Potter P, Arden and Wall LJJ
This is a very important case and marks the first step of the march without legislation to a great deal more openness than hitherto achieved.

The case marked the end of a longstanding often bitterly contested contact case. The parents had worked out an agreement including a model co-parenting agreement. 

Father wanted to participate in a TV documentary and publish the circumstances of the case. The mother wished to restrain this. Hedley J made orders which essentially continued the restraint upon the father from publicising the case. In the Court of Appeal his orders were partially reversed. (the documentary being felt to be a step too far on welfare grounds)

The Court did however make it plain that the prohibition upon publication of information enabling the identification of children in proceedings contained in Section 97 (2) of the Children Act 1989 endures only as long as the proceedings. Any further prohibition to endure beyond proceedings would have to be the basis of a welfare based application. The parties are left, at the end of proceedings with the protection of Section 12 of the Administration of Justice Act 1960 without more.

President ruling that the statutory provisions needed to be read down in accordance with HRA 1998.

BRITISH BROADCASTING COMPANY v ROCHDALE METROPOLITAN BOROUGH COUNCIL AND X AND Y [2005] EWHC 2862 (Fam)

[2007] 1 FLR 101

Ryder J
This decision of Ryder J allowed the naming of the social workers who had investigated the Rochdale Satanic ritual abuse case during 1990/1991. The children who had been the subject of that investigation have now grown up and wished to participate in a documentary about the case. The social workers wished to protect their identities. Ryder J balanced the competing interests under Article 8 and Article 10 and dismissed the application of the social workers for orders that would allow them to remain anonymous.

LEEDS CITY COUNCIL AND OTHERS v CHANNEL 4 TELEVISION CORPORATION

Noted in Family Law

Munby J
Munby J was faced with applications on behalf of pupils in a sink comprehensive which had been profiled and surreptitiously filmed for the purpose of a documentary. Munby J carried out the balancing act between Articles 8 and 10 and refused the relief sought on behalf of the children. He deemed himself to have jurisdiction under the inherent jurisdiction to deal with the case and was not thereby solely reliant upon the HRA 1998.

Norfolk County Council v Webster and others [2006] EWHC 2733 Fam

Munby J

In this remarkable ruling Munby J permitted media coverage of Care proceedings concerning the parents’ 4th child on their application. He achieved this by a somewhat radical reading down of Section 12 of the AJA and Section 97 of CA above. 

“in other words, the statutory phrase 
”if …the welfare of the child requires it” should be read as a non exhaustive expression of the terms on which the discretion can be exercised, so that the power is exercisable not merely if the welfare of the child requires it but wherever it is required to give effect, as required by the Convention, to the rights of others.”

Care and Local Authority Practice

ReM [2005] EWCA 1594

[2006] 1 FLR 1043
Court of Appeal, Thorpe, Richards LJJ

Court of Appeal allowed appeal against 8 week interim care orders criticising length of order, the procedure during hearing (Children's Guardian gave evidence as to concerns that had not been disclosed to parents in his report)and the failure to balance risks

C L vEast Riding of Yorkshire, MB and BL [2006] EWCA Civ 49

[2006] 2 FLR 24
Court of Appeal Wall LJ and Coleridge J

Lack of clarity in fact finding exercise criticised by Court of Appeal. (Should be read in conjunction with North Yorkshire uncertain perpetrator case). Judge had found injuries to have been inflicted by one or other parent after Local Authority had abandoned the allegation that the injuries were non accidental.

R(ex parteM) v Gateshead MBC [2006] EWCA Civ 221

[2006] 2 FLR 379
Court of Appeal, Thorpe, Dyson and Moore Dick LJJ

Court of Appeal upheld first instance refusal to judicially review Local Authority’s failure to find secure accommodation for arrested 16 year old which meant that she was detained overnight in a police station.

The case includes an interesting survey of the interface between S21(2)(b) CA 1989 and Section 38(6) of PACE 1984. 

In effect the duty to provide accommodation when asked does not equate to a duty to provide secure accommodation.

Re C [2005] EWHC 3390

Noted in Fam Law 2006

Coleridge J

Father in this case was serving 11 year sentence for sexual offences against the child. Judge determining it not in her best interests that he be consulted or informed about her he made a declaration that Local Authority duties under sections 22,26 and 84 of the CA 1989 did not apply in this case and effectively excised the father’s parental responsibility.

Re K [2005] EWCA 1226

[2006] 2 FLR 868
Court of Appeal, Laws, Wall and Lloyd LJJ

Court of Appeal setting aside unusual decision at 1st instance that threshold were not made out in respect of uninjured 7 year old sibling of badly injured baby. Court of Appeal allowed Local Authority appeal and expressed concern about the compartmentalisation of the injuries and failure to take a broad approach to threshold.

Re J [2006] EWCA Civ 545

[2007] 1 FLR 77
Court of Appeal, Wilson and Richards LJJ and Bennett J

Local Authority had conceded Art 6 and Art 8 breaches in the procedure applied to decide to abandon a plan for rehabilitation in favour of one for permanent external family placement. Judge at first instance vindicated the decision making on its welfare merits but granted permission to appeal his decision in favour of Local Authority on the limited question of the appropriate outcome having regard to the conceded breaches.

The Court of Appeal emphasised the obligation upon Local Authorities to be ECHR compliant and to conduct themselves with integrity, transparency and inclusiveness. BUT it is not appropriate to elevate these points beyond their punching weight.

R v Finland 

[2007] 1 FLR 77
ECHR application 34141/96

Child removed from the mother and subsequently from the father because of mental health difficulties. When 8 years old he was placed in a substitute family. The father’s requests for return refused despite his mental state having improved. Child became reluctant to attend occasional contact.

ECHR found Article 8 breaches and re emphasised the need for interventions that separate children from their families to be temporary where possible and for efforts to be made to reconstitute families.

Re S WSP v Hull City Council [2006] EWCA Civ 981

[2007] 1 FLR 90

Court of Appeal, Wilson and Moses LJJ and Hedley J

Court of Appeal approving judge’s case management and insistence on joint instructions to experts of 4 types rather than allowing each party to have their own from an early stage. This had not been the intention of W v Oldham.

Sheffield v V (LSC intervening) [2006] EWHC 1861

Noted in Family Law

Bodey J 

FPC had ordered Local Authority to pay all the costs of a residential assessment. Bodey J overturned this and directed an equal division of the costs between all the parties. (Local Authority, the mother, the father and the Children's Guardian) Common sense view prevailing.

Re A [2006] EWCA Civ 714

Noted in Family Law

Bodey J 

Court of Appeal Chadwick, Wall, Moore Bick LJJ

Court refusing permission to appeal Care Orders where threshold found to be satisfied upon facts other than precipitating incident. NB important if fact finding hearing is not to look at threshold but at discreet issue of importance, to be clear about that. (in this case factfind was to determine nature of fractures – but there were other documented concerns that formed part of the evidence in the proceedings)

Re L 

Noted in January 07 Family Law at 17

Court of Appeal, Wilson, Wall and Keene LJJ

Court very unhappy at judge’s finding that threshold made out despite the precipitating incident not being made out where the adverse finding was based upon psychologists report alone about parents with learning difficulties. Notes of caution against social engineering were sounded. Personality testing alone not a good basis for intervention.

Re L 

Noted in April 07 Family Law

Hedley J

Retrial of last case. Application of Local Authority dismissed. Judge found harm had been suffered but not significant harm.

“Society must be willing to tolerate very diverse standards of parenting, including the eccentric, the barely adequate and the inconsistent”

Re R [2006] EWCA Civ 1638

Noted in March 07 Family Law

Court of Appeal Thorpe and Hooper LJJ

First instance judge criticised for idealistic and unrealistic approach upon successful appeal by Local Authority and Children's Guardian against refusal of care order.

Re MH [2006]EWCA Civ 1864

Noted in March 07 Family Law

Court of Appeal Thorpe, Carnwarth and Wall LJJ

The mother had 4 children by 4 different fathers. Older child lived with his father who wished to be assessed to care for younger who was accommodated and in respect of whom Local Authority sought to place him for adoption.

A flawed viability assessment had taken place but judge nonetheless acceded to Local Authority’s case having heard the evidence of the Children's Guardian. Appeal allowed in the light of flawed assessment by Local Authority. Proper independent social worker assessment was necessary. Children’s Guardian’s evidence not a proper replacement for  adequate viability assessment.

But contrast with Re G and B below

Re K and H [2006] EWCA Civ 1898

Noted in April 07 Family Law

Court of Appeal Thorpe,Carnwarth and Wall LJ

Interim removal – the test is whether such removal is necessary for the interim protection of the children not whether threshold are made out. Children aged 13 and 11 in conflict with Children's Guardian prompting obvious need for separate representation.

Re W [2007]EWCA Civ 102

Noted in April 07 Family Law

Court of Appeal, Thorpe, Dyson and Wall LJJ

The mother’s appeal allowed and further retrial ordered after Judge had not found sexual abuse to be established but did find the mother had failed to protect child (from smacking) and that there was therefore a risk of harm (including sexual harm in the future) Court was unhappy with the lack of logic in the threshold  findings.  Court was and with unhelpful approach of expert witness.

Re L and H[2007] EWCA Civ 213

Court of Appeal, Thorpe and Wall LJ

Successful appeal by mother and stepfather against a refusal of S38(6) assessment by judge acceding to submissions that parenting so poor that such assessment would serve not purpose.

Powerful case on facts fully argued by Local Authority and Guardian.

Wall LJ carrying out careful review of principles to be applied from Re C and Re G –reconciling the two decisions and finding that this case fell within the “ambiance of Re C”

NB in this case professional opinion as to the need for residential assessment was not unanimous – psychologist had recommended one take place and no delay to final hearing would be incurred.

Re S and W[2007] EWCA Civ 232

Court of Appeal, Thorpe ,Wall and Hooper LJ

Complicated facts concerning 3 children involving parents, maternal grandparents and maternal aunt and uncle. Late changes in Local Authority care plans opposed by children's guardian and by senior social worker in Local Authority(!)

Critical consideration of Local Authority decision making processes and relationship between Local Authority and Court in Care proceedings where Court finds Local Authority plan to be contrary to interests of children.

RE G and B [2007] EWCA Civ 358

Court of Appeal The President and Wall LJ

Unsuccessful appeal v placement orders (but not Care Orders) Potential relative carer introduced v late into proceedings. Interesting to contrast with successful appeal in MH above.

Adoption

Down Lisburn Health and Social Services Trust v H [2006] UKHL 36

[2007] 1 FLR 121
House of Lords

Northern Ireland case – interesting for its approach to post adoption contact.

Re F [2006]EWCA Civ 1345

[2007] 1 FLR 363
Court of Appeal Ward and Wall LJJ

Case on transitional provisions.

Notice to birth parents of 2002 Adoption Act application made after 1976 act freeing order not necessary.

Re PB [2006]EWCA Civ 1016

Noted in Family Law 2006

Court of Appeal, Thorpe Arden and Wilson LJJ

Local Authority had made it plain that its care plan was adoption but did not issue application for Placement order until 4th day of final hearing after its Adoption Panel had met and approved plan.

Appeal dismissed – Local Authority could not comply with the regulations governing it as an adoption agency and apply before its panel met. Parents would not have gained by delay anyway.

Re S Newcastle City Council v Z

Noted in Jan 07 Fam Law

Munby J

Case considered under 1976 act but contains consideration of consistency of adoption with Muslim faith of devout parents. May be relevant to exercise under section 52 under 2002 Act.

Special Guardianship

S and B v Newport City Council

Noted in March 07 Family Law

Hedley J

Child had lived with maternal gps since he was 6 mths old – now aged 6 years. This was to be his permanent placement. Gps applied for Adoption or Special Guardianship. Local Authority was neutral and Children's Guardian favoured Special Guardianship. Hedley made Special Guardianship order together with a prohibited steps order, an order against the birth parents under S91 (14) and an order under S14B(2)(a) permitting child to be known by gps' surname.

Birmingham City Council v B [2006] EWCA Civ 1748

Noted in April 07 Fam Law

Court of Appeal, Thorpe, Tuckey and Wall LJJ

Local Authority care plan was to be adoption outside the family. Maternal grandparents wanted to pursue special guardianship. Judge directed Local Authority to conduct assessment of maternal grandparents pursuant to Section 14A(9). In fact this cannot be ordered unless and until an application is made (which requires permission) One month later (initially unbeknownst to the Court of Appeal) he gave permission to maternal grandparents and the appeal became academic being concerned only with the slight jumping of the statutory gun.

Series of 3 cases on SGOs heard by Court of Appeal on same day.

Re S [2007] EWCA Civ 54

Noted in March 07 Family Law

Court of Appeal Thorpe, Tuckey and Wall LJJ

A judge may make a special guardianship order of his or her own motion but key issue is welfare.

Postscript of above case at [EWCA] Civ 90 but must ask Local Authority for reports pursuant to S14A(9)

Re J [2007] EWCA Civ 55

Noted in April 07 Family Law

Court of Appeal Scott Baker and Wall LJJ

No assumption that if a placement is with extended family it will be under special guardianship. Each case to be considered on its merits. In this case adoption to Aunt and Uncle was appropriate.

But for the same rationale and a different outcome (on the same day) see (!)

Paragraphs 40 to 77 of the judgment in Re S set out the agreed commentary on the statute

Re MJ [2007] EWCA CIV 56

Also noted in April 07 Family Law

Court of Appeal Thorpe, Carnwarth and Wall LJJ

RE L [2007] EWCA Civ 196

Court of Appeal, Ward, Wilson and Toulson LJ

Appeal by grandparents who were made Special Guardians by Black J with accompanying orders which they argued wrongly restricted the parental responsibility they ought to have attained from their SGO.

Ward LJ reviewing the facts and making minor changes whilst not cutting across the principle that an SGO can properly be subject to judicial oversight.

Human Rights

Also see R v Finland  ECHR application 34141/96 and Re J [2006] EWCA Civ 545 both under Care above

R(Axon) v Secretary of State for Health [2006] EWCA 37 Admin

[2006] 2 FLR 206
Silber J

Gillick post HRA. The mother wanted right to know if one of her children sought advice or services in connection with contraception, sexually transmitted infections or abortion. She also wanted, in the alternative a declaration that the relevant DOH guidance was unlawful. Her applications were firmly rejected. Rejection based upon concept that parents' right to family life (as opposed to child’s right to autonomy which might have been more attractive) diminishes as child gets older.

Moser and Another v Austria 

Noted in Family Law
ECHR application 12643/02

Austrian breach of its Article 8 and Article 6 obligations after child removed from the mother after her work and residence permits had expired and her social situation became precarious.

Re C [2007] EWCA CIV 2 

Noted in Family Law

Court of Appeal, Thorpe, Tuckey and Wilson LJJ

Local Authority’s failure to consult upon decision to abandon rehabilitation constituted an Article 8 breach in respect of which a declaration was a sufficient remedy. Damages were inappropriate.
Negligence

D v BURY METROPOLITAN BOROUGH COUNCIL; B v SAME  [2006] EWCA CIF 1

[2006] 2 FLR 147

Court of Appeal Mummery, Laws and Wall LJJ 

The mother and child sought damages for psychological harm arising from 4 months in interim care whilst it was established that child had brittle bone disease. Judge at first instance found no duty of care owed to the mother but gave permission to appeal. He dismissed child’s claim on facts. Both decisions appealed and both appeals were dismissed. Found a public policy immunity as to liability to parents within the investigative process. The child had not demonstrated justiciable damage.

B and B v A County Council [2006] EWCA 1388

Noted in April 07 Family Law
Court of Appeal, Buxton, Sedley LJJ and Bodey J

Local Authority had disclosed adopter’s id to dysfunctional birth family. Adopters believed themselves to have suffered harassment since at hands of birth family and sought to recover costs of relocation as damages. Judge concluded duty of care owed but dismissed claim on its facts. Appeal Court dismissed both parties’ subsequent appeals and came to same conclusions as judge despite dislike for his fact finding process.

The trilogy of consideration under Caparo v Dickman was revisited ie foreseeability, proximity and whether imposition of duty is “fair, just and reasonable”

Crime

R v Levey [2006] EWCA Crime 1902
[2007] 1 FLR 462
Court of Appeal, Sir Igor Judge, Potter P and Crane J

D sought to appeal his conviction for manslaughter of 3 month old child in light of the fact that Hedley J had found the case to be one of uncertain perpetrator. He argued  unsuccessfully that the indictment was an abuse of the process. The court made it plain that the Crown was entitled to pursue a different view. Close liaison between parallel proceedings was recommended.

Re H[2007] EWCA CIV 1875

Court of Appeal, Thorpe ,Wall and Hooper LJ

Ward, Rix and Neuberger LJJ

Court of Appeal upholding unusual decision by judge decision that care proceedings be adjourned to allow criminal proceedings to go first where he had heard evidence that witnesses would not withstand having to give evidence twice 

Sarah L. Singleton QC

1st May 2007

� Heavily litigated and reported area - notes limited to appellate cases.


� In section 97(4) permitting a dispensing of the confidentiality requirements of Section 97(2)
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