Mental Capacity Act 2005 at a glance

1. Aim is to clarify existing uncertainties and reform and update the current law where decisions need to be made on behalf of others.

2. The Act replaces Part 7 of the Mental Health Act 1983 and the  Enduring powers of Attorney Act 1985.

3. The Act creates a new Court of Protection  which will be a superior Court of Record to replace the old Court of protection (which at present is merely an office of the Supreme Court)

4. The Act creates several new roles:-

a. Donees of lasting powers of attorney (Section 9);

b. Court appointed deputies (Section 16);

c. Independent Mental Capacity Advocates (Section 35)

d. Judges of the Court of Protection (Section 46)

e. Public Guardian. (Section 57)

f. Visitors and Special Visitors of the Court of Protection (Section 61) 

5. The Act regulates the making and enforceability of “living wills” or the making of Advance Decisions concerning refusal of life sustaining treatment and/or its continuation. (Sections 24 to 26)

6. The Act ratifies the Hague Convention of January 2000 on the Protection of Adults (Section 63 and Schedule 3)

7. The Act is intended to be ECHR compliant and purports to justify as necessary and proportionate any interference with a person’s rights under the ECHR.

8. The Act appears to codify and not to change the existing common law as it relates to adults without capacity.

	PART 1


	Persons who lack Capacity

	SECTIONS
	SUMMARY



	1
	Sets out the 5 principles underpinning the legislation – 

1. A presumption of capacity – every adult has the right to make his or her own decisions and must be assumed to have capacity to do so unless it is proved otherwise

2. Individuals are to be supported to make their own decisions and given all practicable help before anyone treats them as not being able to make their own decisions;

3. Individuals are entitled to make unwise decisions without being treated as being without capacity to make that decision;

4. Any act done or decision made for or on behalf of a person who lacks capacity must be done in their best interests;

5. Anything done for or on behalf of a person who lacks capacity should be the least restrictive action upon their basic rights and freedoms.



	2 and 3
	Define/delineate lacking capacity. Simple clear test. 

Incapacity is to be judged on a decision specific basis – Section 3 (1)

Section 3 (3) may present difficulties.



	4
	Best Interests Checklist

Quite different from Children Act equivalent. Might be seen as exercise in ascertaining what individual would have decided were he or she not to lack capacity.



	5
	Limits/excludes  liability of those concerned with care or treatment of persons who lack capacity



	6
	Excludes acts of restraint (except where proportionate and necessary – see subsections (2) and (6) and detention from Section 5.

(nb urgent interventions to sustain life or prevent serious deterioration pending court decision are permitted)

Proportionality is likely to remain a matter for clinical judgment as at present.



	7 and 8
	Deal with payments by persons without capacity and expenditure incurred by their carers for their care.



	9 
	Introduces new Lasting Powers of Attorney whereby P with capacity can provide for D to make decisions about both welfare and/or property when P no longer has capacity.

These replace the Enduring Powers of Attorney which can now be granted to deal with property matters only. No new enduring powers of attorney will be capable of being granted once this provision is in force (probably October 2007)

(nb the Court of Protection will regulate both the creation of and the exercise of Lasting Powers)



	10 
	Delineates formal requirements if lasting power of attorney   (see also Schedule 1) Bankrupts excluded from holding power of attorney.



	11
	Restricts donee of lasting power of attorney (D)  from authorizing/acts of restraint (save where necessary and proportionate). Prevents D from authorizing/acts of detention. 

Restricts D from giving/refusing consent to carrying out or continuation of life sustaining treatment save where specifically dealt with in the donor instrument.



	12
	Restricts D from disposing of P’s property by way of gift save as delineated in subsection.  (Gifts are permissible on “customary occasions”!)



	13
	Provisions re revocation of lasting powers. 

Interesting subsection 11 (divorce or dissolution of Civil Partnership does NOT automatically terminate D’s appointment.)



	14
	Provides protection for D to whom no power was in fact given or whose power has been revoked where D has in effect acted bona fides. This section also protects 3rd parties.



	15
	The Court (ie the Court of Protection created by section 45 (see below) has power to make declarations as to a person’s capacity and the lawfulness or otherwise of acts done or to be done in relation to that person.



	16 
	Sets out Court’s power to make decisions as to person without capacity’s (P’s) welfare and finances. 

Further creates Court’s authority to appoint a “deputy” for the purpose of their making decisions on P’s behalf.

(note subsection 4 which enacts the principle of minimal intervention in this part of the Act.

Court can make such decisions or appointment regardless of whether there is an application before it. (subsection 6)

Court can revoke a previous appointment of a Deputy.



	17
	Defines personal welfare for purposes of section 16.



	18
	Defines “property and affairs” for purposes of section 16



	19 
	Sets out who may be a Deputy and his/her authority to charge P for expenses and remuneration.

Deputies are to be scrutinised by Public Guardian (created by Section 57 see below)



	20
	Restrictions on deputy’s authority.

Cannot exercise authority in areas where P has capacity;

Cannot prohibit contact between P an another person

Cannot settle property

Cannot make a decision inconsistent with a previously granted LPA

Cannot refuse consent to life sustaining treatment

Must act in accordance with 5 principles and best interests

Can only restrain (or authorise it) when proportionate and necessary and within the scope of the authority conferred by the Court.



	21
	Provides for transfer of cases between Family Courts with jurisdiction under the Children Act and Court of Protection.



	22 and 23
	Establishes Court’s power to regulate the validity and exercise of lasting powers of attorney.



	24, 25 and 26
	Permits the making of decisions in advance of P becoming without capacity as to the withholding or cessation of treatment including life sustaining treatment (where stringent conditions are fulfilled). Provides for them to be followed. Court has jurisdiction over existence, validity and applicability of such advance decisions.

This was one of the most controversial provisions of the act ie the introduction of binding living wills. (See Section 62)



	27
	Excludes certain classes of decision from those which may be made by virtue of the act on behalf of another person.



	28
	Keeps Mental Health Act 1983 jurisdiction separate from this Act’s jurisdiction;



	29
	Excludes voting.



	30 - 34
	Delineate when it is lawful to carry out research in respect of P when P either is or becomes without capacity.



	35 - 40
	Provide for the making of arrangements to enable the appointment of Independent Mental Capacity Advocates by the appropriate authority
 to “represent and support” P in respect of whom “serious medical treatment” (section 37), accommodation by NHS body (section 38) or accommodation by Local Authority (section 39) are under consideration. 

Section 36 sets out Functions of Independent Mental capacity advocates.

Such appointments are compulsory under certain circumstances EXCEPT where P has already appointed someone to be consulted or where there is a donee of a power of Attorney created by P (whether under the old  law (enduring power of attorney) or new law (lasting power of attorney) or a Court Deputy for P. (Section 40)



	41
	Permits the expansion or adjustment of the role of the independent mental capacity advocate by regulation.



	42 and 43
	Provide for the preparation and issue of Codes of Practice for Guidance as to the resolution of the issues to be resolved by the Act. NB imposes a DUTY of compliance with such Codes by any person acting in relation to a person who lacks capacity including (inter alia) anyone acting in a “professional capacity”

The proposed Code of Practice was laid before both Houses of Parliament in February. It will become the final code after 40 days if there are no objections to it.



	44
	Creates a criminal offence of ill-treatment or Neglect in respect of a person without capacity. Maximum summary penalty 12months or fine; maximum penalty on indictment 5 years.




	PART 2


	The Court of Protection and the Public Guardian

	SECTION
	SUMMARY



	45
	Creates the Court of Protection a superior Court of Record.



	46 
	Provides for the nomination of Judges of the Court of Protection who must be existing full time judiciary from DJs up to Heads of Family and Chancery Divisions.

Also provides for appointment of a President of the Court of Protection.



	47 
	Delineates the powers of the Court – it is an equivalent to the High Court.



	48
	Empowers the Court to make interim orders and directions and urgent orders.



	49
	Empowers the Court to call for reports including reports from the Public Guardian, a Court or Protection Visitor (see Sections 57 and 61) a Local Authority and an NHS body. 



	50
	Sets out who may make applications without permission to the Court and who requires permission.



	51
	Empowers the Lord Chancellor to make “Court of Protection Rules” to govern the Practice and procedure of the Court.



	52
	Empowers the President of the Court of Protection to issue Practice Directions.



	53
	Provides for appeals and the making of rules as to appeals (ultimately to the Court of Appeal) and their appropriate cascading (according to the level of first instance decision)



	54, 55 and 56
	General and Supplemental provisions as to Court fees and the Court’s discretion as to costs.



	57 
	Creates the Office of the Public Guardian



	58
	 Outlines the functions of the Public Guardian:-

A) to establish and maintain a register of lasting powers of attorney

B) to establish and maintain a register of orders appointing deputies

C) to supervise Court appointed deputies;

D) to direct a Court of Protection Visitor

E) to receive security

F) Receive reports of donees of lasting powers of attorney and Court appointed Deputies

G) To report tot he Court

H) To deal with complaints about donees of lasting powers of attorney or Court appointed deputies.

I) To publish information about his discharge of his fuctions.

Enables the Public Guardian to examine records.



	59 
	Creates the Public Guardian Board to review/regulate the Public Guardian.



	60 
	Provides for the Public Guardian to make an annual report to the Lord Chancellor.



	61
	Creates and defines Court of Protection Special (medically qualified) and General Visitors.  (Lord Chancellor to appoint to a panel)




	PART 3
	miscellaneous and general



	SECTION
	SUMMARY



	62
	Declares that Act leaves intact law as to murder, manslaughter or suicide.



	63
	Gives effect to the Hague Convention on the International Protection of Adults 

(via schedule 3)



	64
	Interpretation section



	65 
	Enables the making of rules regulations or orders.



	66
	Specifically repeals Part 7 Mental Health Act 1983 (receivers) and 1985 Powers of Attorney Act 



	67
	Delineates minor amendments



	68
	Provides for the commencement and extent of the Act



	69
	 Provides for the short title of the Act




	
	SCHEDULES



	1
	Deals with the formalities of creating a lasting Power of Attorney under the Act



	2
	Sets out supplementary provisions to the property/affairs aspects of the Act



	3 
	Specifically brings into force the Private International Law provisions of the Hague Convention on the International Protection of Adults.



	4
	Provides for the transitional provisions to apply to those with enduring powers of attorney under the 1985 Act.



	5
	Provides transitional provisions for Receivers under Part 7 of the Mental Health Act 1983



	6
	Sets out the minor and consequential amendments affected by the Act.




Sarah L. Singleton QC 
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Case Studies

Mental Capacity Act 2005

Case Study 1

Sabrina is an heiress to a substantial fortune. She has moderately severe learning difficulties. She has always been vulnerable to the unscrupulous. She meets Brad who obviously and mercilessly exploits her vulnerability; he moves in with her and sets about relieving her of as much capital as he can in a number of schemes. It is plain that he has no regard for her and has deceived her. He is successfully prosecuted for offences of dishonesty against her. The successful prosecution has been without Sabrina’s cooperation. She loves  him and believes he loves her.  It is plain that when he is released from custody she will seek to resume her relationship with him as it was before. Can anything be done to protect her?

Case Study 2

Elvis has moderately severe learning difficulties. He is 25 and lives with his parents who care for him. He is grossly obese and it is clear that his parents’ care is seriously deficient with regard to managing his diet.

What if anything can the Local Authority do?

How does this differ from the appropriate course were Elvis to be 5 years old?

Case Study 3

a) 16 year old mother of baby subject to proceedings thought to be struggling with the relevant concepts. How does the Mental Capacity Act weave in to such a situation?

b) 16 year old thought to lack understanding/capacity subject of care order wants to get married to unsuitable partner – how does the Local Authority proceed?

c) Similar 16 year old subject to care order wants to pursue contact to a younger sibling. Cafcass legal represent her. The welfare merits are against her but she wishes to proceed. What should happen and how do the provisions of the new act weave in?

 Case Study 4

Vera and Jack are in the process of a divorce. They have been married for a considerable number of years and their three children are all adults; two are entirely independent but James, who is 28. lives in the former matrimonial home with both of them. James has multiple disabilities; he has been diagnosed as suffering from a severe autistic spectrum disorder and also has a moderately severe learning difficulty.  He and his parents are in receipt of benefits as a result of his disabilities. He finds change of any nature severely distressing and disruptive. His best relationships are with his parents who are both among the few people able to interpret his speech and anticipate his reactions and distress. His mother is the person who undertakes, on balance, the majority of his necessary care but his father is very important to him and shares the tasks when he is at home. He works full time outside the home.

Vera and Jack cannot agree what should happen to their former matrimonial home or the arrangements for James.

What structures and remedies does the new legislation offer?

How should it operate in parallel with the Matrimonial Causes Act 1973.

� But Code of Practice appears to anticipate the retention of the various tests historically developed – see Code of Practice para 4.32


� The Act as presently drawn specifically does not deal with detention and leaves the legal lacuna created by the Bournewood decision in Europe (see HL v UK 45508/99 – 5th October 2004)  unfilled. The Government have said in the Code of Practice for this Act that this is to be remedied by amendment to the Mental Capacity Act.


� The appropriate authority is the Secretary of State for England and the Welsh Assembly for Wales
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