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1.
INTRODUCTION

In his explanatory notes to the 1st Edition of the Ogden Tables, Sir Michael Ogden Q.C. stated:

“When it comes to the explanatory notes we must make sure that they are readily comprehensible. We must assume the most stupid Circuit Judge in the country and before him are the two most stupid advocates. All three of them must be able to understand what we are saying”.

2. With the publication of the 6th Edition in April 2007, both the stupid Judge and the stupid advocates now have to grapple with a new methodology for the calculation of future loss of earnings.   

3. In stark contrast to the conventional method used prior to the 6th Edition, Ogden 6 advocates an approach to the calculation of post injury earnings in which there is explicit account taken of the impact of disability on employment risks.   These so-called “reduction factors” (RFs) are based upon research undertaken by Victoria Wass at Cardiff University and her colleagues Zoltan Butt, Richard Verrall and Stephen Haberman at City University.   The research is described in detail in “Calculating Compensation for Loss of Future Earnings:  Estimating and Using Work Life Expectancy” Journal of the Royal Statistical Society A171:4PP.1-37.

4. Earlier editions of the Ogden Tables did, of course, give some information, which allowed for the modification of multipliers to be applied in earnings claims.    Those modifications depended upon a number of factors (levels of economic activity, occupation and geographical region), which were thought to be relevant to earnings claims.   The more research has shown, however, that those factors are much less important than had previously been thought.   The research of Wass et al demonstrates that the key factors which determine whether a Claimant will work in future.

· Pre-accident work record

· Pre-accident educational achievements

· Disability

5. The reduction factors are averages based upon statistical data for broadly defined groups of working-age individuals.  The average indicates a typical outcome for individuals within each defined group.   It is, as even the most “stupid” Judges and advocates have recognised, only a starting point and, although still early days, the evidence of the operation of the new tables in practice suggest that Judges at first instance have not been reluctant to adjust quite radically the information within the tables to fit the particular facts of individual cases.  Despite the complaints of a number of academics and commentators that Ogden 6 should only be departed from in exceptional circumstances or where there is clear and precise evidence to support such a departure, I am unaware of any case in which Ogden 6 has been accepted without modification..

6. CHANGES IN LIFE EXPECTATION
Ogden 6 not only puts forward a new method of calculation of future loss of earnings for those with impaired working capacities and significantly readjusts the discounts other than mortality to be applied to appropriate multipliers, but also takes account of the startling demographic change in life expectancy which has occurred in the United Kingdom in the last century.   

7. In the last hundred years the life expectancy of men and women in the United Kingdom has increased by  4 months per year.   A baby born 100 years ago could expect to live to about 60.   That baby would now be expected to live beyond 90.   Ogden 6 is based upon the 2004 based population projections for the United Kingdom which were published in 2005 on the Government Actuary’s website.   The effect of the changes upon multipliers has been significant.   Consider for example the effect upon a male aged 40 years:  

	Data Used
	Life ex in years
	Multiplier @ 2.5% rate



	Ogden 4th Edition – Table 1 

Based 1990/92 Historic Life Tables
	35.35
	22.87

	Ogden 4th Edition – Table 19

Based on projected life
	40.70
	24.93

	Ogden 5th Edition – Table 1

Based on 2001/03 Life Tables
	42.81
	25.61

	Ogden 6th Edition – Table 1

Based on 2004 Life Tables
	43.52
	25.79


8. REGIONAL VARIATION 
Regional variations in life expectancy are not dealt with in the Tables.  Ogden 5 was based on data from the England and Wales.   Ogden 6 is based on the U.K. whole population figures.   Members of the Ogden Working Party have revealed that they considered a suggestion that there should be separate life tables for life expectancy in Scotland, Northern Ireland, Wales and England  and whether there should be separate tables for smokers and non-smokers.   They did not adopt that course  Harry Trusted, Secretary to the Ogden Working Party, has explained in a recent papers (2007 JPIL 264) that:-

“We concluded that there were a number of persuasive reasons to keep the figures in the present form.   First, demography can be misleading.   Scottish life expectancy is a bit lower than English life expectancy   But a Claimant living in a prosperous part of Edinburgh will almost certainly have a higher life expectancy than a Claimant in a poor part of inner city England.   If we included a table for smokers, we would have to have decided what constitutes a smoker and how many cigarettes per day would be involved.  All sorts of other health risks (or their absence) would also, in theory, come into play….

 it was decided that the best course was to publish the figures for the United Kingdom and allow the parties and the Court to form a view about whether or not this approach is sufficiently precise for a particular case.”

9. DEPARTING FROM THE AVERAGE 
Three broad categories of factor justifying a departure from the average spring to mind:-

(i) Specific clinical risk due to the Claimant’s condition and attributable to injuries suffered (e.g.  epileptic);

(ii) General medical health issues (pre or post accident) (e.g. heart condition);

(iii) Lifestyle issues (e.g. smoking, obesity).

10. Unless there is clear evidence in an individual case to support the view that the individual is atypical, the average ought logically to apply.   However, close consideration ought to be given in all cases to whether the average ought to be displaced in favour of a bespoke life expectancy to be reflected by the increase or decrease in the appropriate Ogden figure.    (See Royal Victoria Infirmary-v-B [2002] EWHC Civ. 348 and the decisions in Sarwar (No.1) [2007] EWHC 274 and Arden-v-Malcolm [2007] EWHC 404  for consideration of the inter-relationship between medical opinion and statistical literature in the determination of life expectancy.
“In my judgment …the Clinical experts should be the normal and primary route through which such statistical evidence should be put before the Court.   It is only if there is disagreement between them as a statistical matter that the evidence of a statistician, such as Professor Shaw ought normally to be required”:  Tugendhat J in Arden.
11. SPLITTING MULTIPLIERS 
Some interpolation of the Tables is required where the annual future loss or expense is likely to change at given points in time in the future, For example, where the Claimant’s future care needs are likely to change or the Claimant’s lost earnings multiplicand would have altered – whether increased due to promotion on a sliding scale or decreased due to part-time work. 

12. In such situations it is necessary to split the overall multiplier, whether for working life or whole life and then to apply each apportioned multiplier to the multiplicand appropriate for that period.  The notes to Ogden 6 advocate the “apportionment method”.   The methodology is set out below   However,  practitioners should be wary of “seeking to attain the unobtainable in terms of precision”.   In Sarwar (No. 2) [2007] EWHC 1255  Lloyd-Jones J considered whether to take a single average multiplicand for loss of earnings over a whole career or to take a fluctuating multiplicand.  The Claimant had not yet embarked upon a career.   He decided that the average across the whole career was the fair approach on the facts.  Teare J adopted the same method in Massey-v-Tameside & Glossop Acute Services NHS Trust [2007] EWHC 317  and Lloyd-Jones followed his earlier approach in A-v-Powys.   
13. The apportionment method works by calculating what proportion of the multiplier each period of variable multiplicand represents and then applying that percentage to the working life multiplier.   Then, having obtained multiples for each segment of loss, taking into account mortality risks, it is then necessary to discount those figures for contingencies other than mortality.    See examples (i) and (ii) in paragraphs 23 and 24 to the Notes to Ogden 6.   

14. THE NEW METHODOLOGY – AN OVERVIEW
Ogden 6 works by calculating a sum which represents what the Claimant would probably have earned during his/her lifetime, had it not been for the accident and subtracting from that a separate figure representing what the Claimant is now likely to earn.  Even if the multiplicand is the same – because the Claimant has returned to pre-accident employment, if he/she is now “disabled”, there will be a loss because the reduction factor which is applied to the multiplier to represent the percentage of working life to retirement which will be spent out of work, will be greater.

15. MEANING OF “DISABILITY” 
For the purposes of the Ogden Tables, a person is “disabled” if 3 criteria are satisfied:

(a) The presence of a progressive illness or an illness which has lasted or expected to last for over a year;   (Note that the Ogden Committee have accepted that ‘illness’ should read “disability or illness”).

(b) Satisfies the DDA definition that the impact of the disability substantially limits the person’s ability to carry out normal day to day activities; - see examples in the Explanatory Notes.

(c) The condition affects either the kind or the amount of paid work that they can do.

17.
DEFINITION OF “EDUCATIONAL ATTAINMENT”:

Educational attainment, for the purposes of the 6th Edition, is put into three separate categories:

(a) Degree or equivalent (or higher);

(b) GCSE Grades A to C up to A Levels or equivalent;

(c) Below GCSE Grade C or equivalent,  or no qualifications.

18.
A PRACTICAL APPROACH:

Example 1:

The Claimant, a male, aged 55 at date of trial, with no educational attainment. His retirement age is 65. He is employed at the time of the accident, and his pre-retirement multiplicand is £30,000 a year net of tax. He was not disabled before the accident. As a result of his injuries, he is now disabled but has remained in alternative work earning £20,000 a year net. The multiplicand for care costs is £2,500 per year. An assessment must be made of his claim for future loss of earnings and also a claim for care.

Loss of Earnings:

(a) Look up Table 9 for loss of earnings to pension age 65 for males;

(b) The appropriate rate of return is determined to be 2.5%, the rate set under Section 1 of the Damages Act 1996. The multiplier, before discount for contingencies other than mortality is 8.56;

(c) Now take account of risks other than mortality. Allowing for the Claimant being a male, not disabled and without educational qualifications, Table A would require 8.76 to be multiplied by 0.79, resulting in a revised multiplier of 6.92.

(d) The potential loss of earnings is 

6.92 x £30,000 = £207,600;

(e) The Claimant is in fact earning £20,000 net per annum. Allowing for the Claimant being employed but disabled with no educational qualifications, the discount for contingencies other than mortality is 0.43. Therefore the multiplier of 8.76 must be multiplied by 0.43 resulting in a revised multiplier of 3.77;

(f) The residual earning capacity is £75,400;

(g) The net loss of earnings is £132,200.

The Damages For the Cost of Care:

(a) Look up Table 1 for the multiplier at age 55 with a discount rate of 2.5%.

(b) The multiplier is 19.70;

(c) No adjustment is made for risks other than mortality;

(d) The damages for costs of care is 

19.70 x £2,500 = £49,250.

NB: Under the 5th Edition the multiplier for loss of earnings would be 8.55 with a discount for contingencies other than mortality of about 0.8 on the assumption that the Claimant was involved in a risky occupation in the North. The multiplier would become 6.84, to be applied to the partial loss: i.e. £10,000 x 6.84 = £68,400.

The multiplier for care under the 5th Edition would have been 19.37 i.e. modestly less than the present edition.

The overall effect of the 6th Edition is that the claim for care increases modestly but the claim for loss of earnings increases to a significant extent. 

Example 2:

The Claimant is a male, aged 28 at the date of trial. He has no educational qualifications. His retirement age was 65, he was employed at the time of the accident and his pre-retirement multiplicand was £13,000 net of tax. He was not disabled before the accident. As a result of his injuries, he is now disabled and has lost his job. The multiplicand for costs of care is £10,000 per annum. He is unemployed at the date of trial but has been assessed as capable of finding work with possible future earnings of £10,000 a year net of tax. His loss of earnings to retirement age of 65 is assessed as follows:

(a) Look up Table 9 for loss of earnings to pension age 65 for males. With a 2.5% rate of return the multiplier, before discount for contingencies other than mortality is 23.61;

(b) The risk for contingencies other than mortality for a Claimant being employed, not disabled and having no educational qualifications is 0.89.

23.61 x 0.89 = 21.01

Therefore the Claimant should have earned 21.01 x £13,000 = £273,168.

(c) The starting point for the residual earning capacity is the multiplier of 23.61. However the discount for contingencies other than mortality for a disabled person is now 0.42. Therefore the multiplier for the residual earning capacity is 23.61 x 0.42 = 9.92.

9.92 x £10,000 = £99,200.

The net loss of earnings is therefore £273,168 - £99,200 = £174,006.

(d) Care Claim: The multiplier for life for a 28-year-old man is 29.61 (Table 1).

(e) There is no discount for contingencies other than mortality.

(f) Therefore the claim for care is 29.61 x £10,000 = £296,100.

NB: Under the 5th Edition the claim for loss of earnings would be as follows, 

(a)
on the assumption that the Claimant worked in the north in median economic conditions. 

(b)
The multiplier for loss of earnings to pension age 65 (Table 9) was 23.63. The discount for contingencies other than mortality for risky occupations in the North in median economic conditions is of the order of 0.87. The multiplier becomes 20.78. 

(d) The Claimant’s future partial loss of earnings would be £3,000 x 20.78 = £62,340.

The marked effect of the 6th Edition on the calculation of residual earning capacity increases the value of the claim for future loss of earnings significantly.   Even with an additional Smith  award, the Claimant is significantly better off under the Ogden 6 regime.
Example 3:

The Claimant is male aged 18 at the date of trial. He has 3 A Levels but not a Degree. He was about to start employment at a salary of £20,000 a year net of tax. He was not disabled before the accident. As a result of his injuries, he is now disabled and is unemployable. He has care requirements of £50,000 a year.

Loss of Earnings:

(a) Look up Table 9 for loss of earnings to pension age 65. Based on a 2.5% rate of return, the multiplier is 27.22;

(b) Discount for contingencies other than mortality for this Claimant on his pre-accident earning capacity is 0.90

27.22 x 0.90 = 24.5 therefore the Claimant should have earned £20,000 x 24.5 = £490,000;

(c) There is no residual earning capacity;

The Claim for Care:

(a) Look up Table 1. The multiplier based on a 2.5% rate of return is 32.07;

(b) There is no discount for contingencies other than mortality;

(c) The Claim for care is 32.07 x £50,000 = £1,603,500.

NB: Under the 5th Edition and assuming that the Claimant was undertaking non-risky employment in the north, the starting multiplier (Table 9) was 27.19. The discount for contingencies other than mortality was 0.93 and therefore the multiplier was 25.29. Therefore the claim for loss of earnings was 25.29 x £20,000 = £505,800. 

The Claim for care under the 5th Edition would have used a multiplier of 31.73 and therefore the claim would have been 31.73 x £53,000 = £1,586,500.

On this basis, it can be seen that the claim for loss of pre-accident earning capacity is actually slightly lower under Ogden 6. 

Example 4:

The Claimant is female aged 31 at the date of trial. She is educated to Degree level and was in employment at the date of the accident at a salary of £23,000 net of tax. She was not disabled before the accident. As a result of her injuries, she is now disabled and has lost her job but has found part time employment at a salary of £5,000 a year net of tax. Her loss of earnings to retirement age of 60 is assessed as follows:

(a) Look up Table 8 for loss of earnings to pension age 60 for females. The multiplier, based on a rate of return of 2.5%, is 20.45. 

(b) Now take account of risks other than mortality. Allowing for the Claimant being employed, not disabled and having achieved a Degree level at the date of trial, Table C would require 20.45 to be multiplied by 0.89 resulting in a revised multiplier of 18.2.

(c) The damages for loss of earnings are assessed as £23,000 x 18.2 = £418,600.

(d) In calculating residual earning capacity we start with a multiplier of 20.45. However the discount for contingencies other than mortality must allow for the Claimant being employed, disabled educated to Degree level. Table D would require 20.45 to be multiplied by 0.62, resulting in a revised multiplier of 12.68. 

(e) The amount of the residual earning capacity is 12.68 x £5.000 = £63,400.

(f) Hence the award for loss of earnings is £355,200.

NB: Under the 5th Edition, the starting multiplier would have been 20.45 also. Assuming medium economic conditions in a non-risky occupation in the north, the discount for contingencies other than mortality was 0.95 producing a revised multiplier of 19.43.  The future partial loss of earnings would be (£23,000 - £5,000 x 19.43 = £349,740. 

19.SMITH-V-MANCHESTER/BLAMIRE-V-SOUTH CUMBRIA HA


SMITH: 
(a) In considering contingencies other than mortality under the 6th Edition, regard must be had to whether the Claimant is disabled. If the Claimant is classed as disabled, this has a significant effect in reducing the level of the multiplier. Practically, this multiplier is applied to the residual earning capacity. It is a recognition of that fact that a person who is disabled is more likely to come onto the open labour market and is more likely to be on the open labour market for a longer period of time than a non-disabled person. In light of this, it seems inconsistent to contend for a Smith-v-Manchester award in addition to a future loss of earnings award, as the new discounts for contingencies other than mortality already compensate for the fact that the disabled person is on the open labour market for a longer period.   Remember, however, that if the Claimant is “disabled” but is back in his pre-accident employment (or earning the equivalent) the fact that the discount for contingencies other than mortality will be significantly increased as a consequence of his disabled status, means that his “mitigation for post injury earnings” will be lower than that which he would have earned had he not been injured and he will, as a result, receive an award which effectively is to compensate him for his handicap on the open labour market.  

BLAMIRE:

(b) Blamire  survives Ogden 6 but is limited strictly to those cases where a multiplier-multiplicand approach cannot be used to calculate future losses.  (See also Van Wees-v-Karkour [2007] EWHC 165 where Langstaff J came to a Blamire  award of £850,000 by taking a “broad brush” multipliers and multiplicands to inform the level of lump sum award he should make.  

20.
OGDEN 6 IN PRACTICE SO FAR


Hunter v Ministry of Defence [2007] PIQR 43.

Conner-v-Bradman & Co Ltd [2007] EWHC 2789.


Leesmith-v-Evans [2008] 134 QB.


Hopkinson-v-Ministry of Defence [2008] EWHC 699.


Garth-v-Lloyds Bank and  Motor Insurers Bureau (Unreported, 25th 

May 2007).

Palmer-v-Kitley [2008] EWHC 2819.

(a)
CONNER 

A 51-year old Claimant at time of trial.   Smith-v-Manchester and Blamire-v-South Cumbria H.A. rejected.   Appropriate multiplier 11.40.  Pre-accident employment, skilled trade mechanic.  Post accident employment as taxi driver.   Discounting factor using Ogden 6, for 51 year old able-bodied male with educational level GE-A and in employment = 0.82.   Overall multiplier  = 9.3548.   Disabled Claimant, Ogden 6 discount factor = 0.49.   Judge rejected strict Ogden 6 figure and adopted a “middle course”, adopting a discount figure of 0.655 midway between Ogden 6 figure of 0.49 for “disabled” Claimant and Ogden 6 figure for non-disabled Claimant 0.82.   The basis of the decision was:

“I consider that, on all the evidence, it is very likely the Claimant will work as a taxi driver for more than half of his remaining working life.   Indeed, I consider that he has made the move to becoming a taxi driver precisely because he considers that he will be able to work for much of the next decade of more in that capacity.   There is no medical reason why he will not be able to do so.   Indeed, as I have said, even after the second revision surgery, which might not take place until the Claimant’s mid-60s anyway, there is no real reason to believe that he could not continue working as a taxi driver if that is what he chose to do.”



There are a number of potential criticisms of this approach:-

(i)
Taking a mid-point between 0.49 and 0.82 is statistical nonsense.  The figure of 0.49 is an average figure and, for the majority the degree of imprecision will be low.   The further away from the statistical average, the more likely the greater degree of imprecision.   There does not appear to be any evidence to support the suggestion that the Claimant was better off in terms of his residual earning capacity than the average employed disabled person included within the cohort which make up the “disabled” group.

(ii)
The Judge referred to the commentary in paragraph 10 – 015 of Kemp and Kemp which states that:

“The relatively low threshold required for the definition of “disabled” will result in the need for potentially significant adjustment, depending on the extent of the Claimant’s disability.  This will have to be considered on a case-by-case basis.”


as justification for adjusting the reduction factor from 0.49 to 0.66.   This appears to be based upon the assumption that if it is “easy” to be classified as disabled, the Court should be quick to increase the reduction factor to prevent overcompensation.   However, if the threshold required to qualify as disabled “is set at a lower threshold” the consequential effect is to admit a greater number of disabled members of the population into the cohort, thus reducing the average level of disability of the group.  If the average level of disability of the group is reduced, this will in turn increase the average level of working capacity of members of the group.   Thereafter, the reduction factor will be raised, reflecting the fact that average members of the group will spend a greater proportion of their working life actually in employment.   The effect is the direct opposite of the conclusion, which was drawn by the Judge from the wording in Kemp.   Having a lax definition of disabled actually operates to increase the average working capacity of those who are classified as disabled – and, is therefore, in fact, a justification for reducing, rather than increasing the amount of reduction in the multiplier in a particular case!

(b)
HUNTER

Mr Hunter was 56 years old at the time of trial (30 years old at date of injury).   He was a Corporal in the British Army.   He suffered injury to his knee and it was agreed that he would suffer permanent weakness and instability at the knee joint and that this would preclude his continued employment in all but light manual work such as driving.   The Claimant also experienced psychological sequelae.   He had not worked or looked for work since his injury.   

The Judge considered that the Claimant was medically capable of sedentary employment and that he ought to have looked for work following his injuries.   Moreover, had he searched for work, he would more than likely have found work by the date of trial.   The Court therefore refused to use the unemployed disabled reduction factor but instead adopted the disabled employed reduction factor.    The Judge then went on to reduce the discount to the multiplier for post accident earnings even further on account of the fact that he did not consider the degree of disability was sufficient to warrant  the full Ogden 6 discount.   He adopted a discount factor mid-way between the pre-injury figure and the Ogden 6 post injury employed disabled figure. 

(c)
LEESMITH

The Claimant was 28 at the date of trial  (24 at date of injury).  He was employed as a lighting designer in the music industry.   He suffered injury to his knee, which required an above knee amputation and had restricted grip in the dominant hand due to a hand injury.   He returned to work as a lighting technician, working reduced hours and with reduced skills and capabilities.  The Ogden 6  post trial reduction factor was 0.54.   The Court adopted a reduction factor of 0.6 to take account of the degree of disability and that the reduced multiplicand already took account of some degree of disability.   

Note also that in Leesmith-v-Evans, Cooke J did not apportion the multiplier to specific periods to take account of fluctuations in earnings but took “a broad view, adjusting the multiplicand to allow for variations of the whole period”.

(d)
HOPKINSON 
In Hopkinson  the Judge varied the reduction factor for the “non-disabled” Claimant, increasing it from 0.81 to 0.9 because he believed that “0.81”  would be too pessimistic a factor in the present case” (presumably because he believed the Claimant had a good working history and he would probably have continued in full-time employment until retirement).   The judge then appears to have completely departed from the Ogden 6 approach.   He reverted to calculating the multiplicand by reference to a partial loss (the difference between the Claimant’s pre-accident earnings and his residual earning capacity) and then simply applied the same (adjusted) “non-disabled” multiplier instead of applying the new “disabled” multiplier to the post accident residual earning capacity figure and subtracting the product from the figure which the Claimant would have earned, had no accident occurred!

(e)
GARTH 
This case concerns whether the Claimant was “disabled” before the accident by reason of her weight.  The Claimant was “super-morbidly obese” weighing 28-30 stone with a body mass index of more than 50.  She had worked successfully in international banking.   In a road traffic accident she suffered serious orthopaedic injuries including a pelvic fracture, which led to a significantly shortened leg.   The Defendant argued that she was “disabled” before the accident by reason of her obesity.  However, the Judge rejected that assertion.   He stated:

“Even assuming that morbid obesity is a medical condition satisfying the first condition, on the evidence it is simply impossible to say that Ms Garth’s weight had “a substantial adverse effect on her ability to carry out day-to-day activities”. It did not.  In any event, it appeared to have had no significant adverse impact on the kind or amount of work she wished to do”.   

I wonder whether the Defendants may have had greater success if they had argued that the Claimant’s future loss of earnings ought to have been reduced because the Claimant’s obesity was so significant factor as to reduce her life expectancy below the “norm”, which is reflected in the Ogden Tables, and which forms the basis of the unadjusted multiplier rather than arguing that the reduction factor ought to be different..


(f)
PALMER

The Claimant, 16 at the date of accident and 21 at date of trial, contended that she would have become a midwife but for the accident.   She sustained significant orthopaedic injuries leading to modest ongoing disability and was able to exercise a residual earning capacity.  The Claimant submitted for an Ogden 6 approach to be adopted, and calculated that the claim for loss of earnings on this basis was £360,000.   The Judge rejected the claim, noting that there were many imponderables and uncertainties in the case.   He accepted that the property approach was a Blamire approach, noting that a 50% chance of obtaining admission to University, a 50% chance of completing her course and a 50% chance of obtaining a job cumulatively gave rise to a chance of 12½%.   He applied this to the loss of earnings claimed and made a further deduction, resulting in an overall award of £30,000 only.

21.
CONCLUSION

Ogden 6 is undoubtedly here to stay.   Its New Methodology is increasingly adopted by the Courts as the starting point for a significant degree of judicial “tinkering” whether the Courts will continue to depart from the tables with such alacrity is open to question.

PHILIP M.D. GRUNDY
24th March 2009  
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