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TEENAGE CHILDREN IN THE UK:  “LA GENÉRATION PERDUE”?

PAPER DELIVERED FOR THE 5TH WORLD CONGRESS ON FAMILY LAW 

AND CHILDREN’S RIGHTS
____________________________________________________________________

1. This is the third International Congress on the Rights of the Child that I have been fortunate enough to be able to attend.   To say that I have found each of them to be stimulating and informative is a classic example of British understatement.  The truth is that I have found them to be both professionally and personally invaluable.  At my first, now 12 years ago, I recall clearly the astonishment and excitement of the British delegates listening to the robust interventionist plain speaking style in which a New York Judge conducted child custody cases, often in open Court. I am not sure how easily that style transplants but certainly one or two Judges in the UK are approaching it these days.   I recall too being overwhelmed by the commitment and dedication of those involved with the horror of the Rumanian Orphanages.   In South Africa, 4 years ago, I listened to speakers trying to change attitudes and practices in various parts of the world to the truly shocking practice of forced female  circumcision.    The Congress has also impressed upon me the extent to which policy directives and platitudes are no substitute at all for the International Police, Government and Social Services' co-operation that is crucial, if any real impact is to be made on child trafficking.   

2. It is difficult to crystallise exactly what one learns from these occasions but listening to delegates from all over the world has contributed to my changing understanding of what constitutes a family.   In some cases a family, I believe, can be an entire village.  Family units from abroad, perhaps not always linked by blood ties, can sometimes be treated with great suspicion when they seek to establish themselves in the United Kingdom.   They are at risk of being assessed or evaluated on inappropriate models.   I recall one case in which an African child was placed in a foster home.  Within hours of arriving she was referring to the female foster carer as “mummy”.    All kinds of sophisticated interpretations were placed on this by Social Workers and Psychologists.   It was thought to be illustrative of an insecure attachment and the extent of the child's neediness.   It was, in fact, simply a term of respect that would be immediately recognised all over Africa.   It is, I suspect, mirrored by the use of the term “aunty” in the Indian subcontinent.   

3. On each occasion that I have left the Congress, I have felt a strong sense of just how fortunate the majority of children in the United Kingdom are.   In a year where public confidence in the agencies involved in child protection has been rocked by the death of Baby P, it is perhaps important to remember this.   Because we have been rather cautious in encouraging the participation of children within Court proceedings, I come into professional contact with them all too infrequently, but when I do they rarely fail to impress and inspire me.   One young man, aged 14, last year took the precaution of “Googling” me to see if I was suitable to represent his mother.   He knew when I was called to the Bar, when I took Silk, what the Directories said about me and how much money I had received from public funds.   He had also reviewed one or two of my reported cases.   I was rather relieved to pass muster.   He had been through the same exercise with the Judge! 

4. Only a few weeks ago I appeared in the Principal Registry in London which adopts a rather more progressive attitude to the participation of children in proceedings than most Court Centres.   A 14-year-old girl of Afro-Caribbean descent had been made a party and during the course of the evidence, she heard herself described by a Senior Psychiatrist as “damaged”.   Initially she was perplexed by the term but having recovered from the shock, she objected to its use.   What does it mean she asked?   I am not a bruised fruit.   It is, I think, a horrible term.   It is pejorative without being forensically illuminating in any way and it is used far too frequently.   For my part I will try not to use it again.   Of course, children are described in far more derogatory terms in the press regularly and also by politicians and Senior Police Officers.   Martin Narey, the Chief Executive of Barnardo’s, an Adoption Agency in the UK, recently commented on his astonishment that words such as “animal”, “feral” and “vermin” are used almost daily in reference to children.    In his view, these terms encompass not just a small minority  of children but have come to represent the public’s view of all children.   The British Crime Survey, which produces crime figures based on interviews with the public, show that the British thought that young people committed up to half of all crimes.   In fact, they are responsible for just 12%.   A survey commissioned for Bernardos at the end of last year found that 49% of 2,021 people surveyed, thought children now posed more of a danger to their peers and to adults, with 43% saying something had to be done to protect them from children.   54% thought children were beginning to behave like animals and 45% agreed people refer to youngsters as “feral” because they behaved in that way.

5. We like to think that lawyers and Judges are better informed and more sophisticated in their understanding of children.   That said, in the criminal law context, Judges, lawyers and Probation Officers are these days often corralled by highly prescriptive legal frameworks into passing specific types of sentence.   I suspect this goes some way to explain the alarming fact that more children are imprisoned in the United Kingdom than in any other country in Western Europe.   Statistics out of context should always be viewed cautiously but with that caveat in mind, consider three more:-

(I) The UK has the second highest rate of teenage pregnancy in the developing world;

(II) 25% of Secondary School children in the UK are functionally illiterate;

(III) There is less prospect of social mobility for children in the United Kingdom now than there was in the 1970's.    

6. Following Government strategies (Public Service Agreement) in relation to adoption of children under 6, initiated nearly 10 years ago now, (the so-called “PSA Adoption Quotas”), there has been a significant increase in adoptions in that age group.   The British Association for Adoption and Fostering records the most up to date statistics
.   The average age for adoption  is now 3 years 11 months:

· 4% of children adopted during the year ending 31st March 2008 were under 1 year old

· 70% were aged between 1-4 years old

· 22% were aged between 5-9 years old

· 4% were aged between 10-15 years old

· 1% were aged 16 and over.

7. In  relation  to looked after children:

· 5% of children looked after on 31st March 2008 were under 1 year old

· 15% were aged between 1-4 years old

· 17% were aged between 5-9 years old

· 42% were aged between 10-15 years old

· 21% were aged 16 and over.

The term “looked after” is rather an illusive one within the Children Act 1989.  It applies to children who are subject to both final and interim Care and Supervision Orders and to those voluntarily  “accommodated” under s.20 of the Act.   It brings a raft of duties driven by the obligation of Authorities to safeguard and promote the child’s welfare [Children Act 1989 s.23(3)(a)
].    .    Included amongst those duties are:-
(i) To rehabilitate a child who a Local Authority is looking after to the care of its parents or the persons holding Parental Responsibility for the child, unless to do so would not be reasonably practicable or consistent with the child’s welfare [Children Act 1989 s.23(4)];

(ii) To ascertain the wishes and feelings of the child, the child’s parents, those persons with Parental Responsibility and any other person whose wishes and feelings the Local Authority considers to be relevant [Children Act 1989 s.22(4)];

(iii) Before making any decision with respect to a child they are looking after, to give due consideration to such wishes and feelings of the child the Local Authority has been able to ascertain, having regard to his age and understanding to such wishes and feelings of the child’s parents, those persons with Parental Responsibility and any other person whose wishes and feelings the Local Authority has been able to ascertain and to the child’s religious persuasion, racial origin and cultural and linguistic heritage [Children Act 1989 s.22(5)];

(iv) To maintain children accommodated in other respects aside from the provision of accommodation [Children Act 1989 s.23(1)(b)];

(v) To advise and assist and befriend the child accommodated with a view to promoting that child’s welfare when the child ceases to be provided with accommodation by the Local Authority [Children Act 1989 s.24(1)].   A Local Authority has a duty to carry out an assessment of the needs of an “eligible child” (ie one age 16 or 17 who had been looked after by a Local Authority for a period prescribed under the Regulations for 13 weeks or periods amounting in all to that period which began after he reached 14 years of age and ended after he reached the age of 16 [Schedule 2, Para 19A and the Children (Leave in Care) Regulations 2001 SI2001/2874].   The purpose of such an assessment should be with a view to determining what advice, assistance and support it would be appropriate to provide whilst they are still looking after him and after they cease to look after him (Pathway Planning).   They must prepare a Pathway Plan and keep it under regular review and arrange for the child to have a personal advisor [see paras 6.70, Schedule 2 Children (Leave in Care) Regulations 2001];

(vi) To appoint a visitor [Children Act 1989 Guidance and Regulations Volume 3 Family Placements 1991, Department of Health Powers 7.12-7.17].   The Children and Young Persons Bill 2008 amends the provision as to the appointment and duties of visitors.   A child of sufficient understanding may object to the appointment of the visitor, which objection the Local Authority must honour [Children Act 1989 Schedule 2 Para 17(4)];

(vii) To ensure that the child is examined medically once every 6 months prior to the child’s second birthday and thereafter once every year unless the child is of sufficient age and understanding and objects to medical examination [Review of Children Cases Regulations 1991, SI1991/895, R6];

(viii) To ensure that the required statutory records and registers are kept in relation to the child, including the written case records to include the placement arrangements, any written reports, any record or document considered or created in connection with the review of the child’s case, details of contact arrangements, details of others acting on behalf of the Local Authority [see also Children Act 1989 Guidance and Regulations Volume 3 Family Placements 1991, Department of Health Para 2.83]; 

(ix) To provide a procedure for considering representations or complaint [Children Act 1989 s.26(3) and Children Act 1989 Representations, Procedures (England) Regulations 2006, Statutory Instrument 2006/1738];

(x) To draw up an individual plan for the child being looked after and carry out regular reviews with the Regulations and amended if necessary pursuant to s.26(1) of the Act [the Arrangements for Placements of Children (General) Regulations 1991 and the Review of Children’s Cases 1991].   (From July 2007 the Regulations apply to England only).   The appraisers of the Review should ensure that the child’s welfare is being promoted and safeguarded in the most effective manner and should result in amendments to the individual plan if necessary.   Any failure to implement the recommendation of the Review process must be notified by the Local Authority to the Independent Reviewing Officer [Review of Children Cases Regulations 1991, r.8A, see also the CAFCASS Practice Note Cases Referred by Independent Officers (November 2004)] which explains the functions and duties of the CAFCASS Officer where a case is referred by an Independent Reviewing Officer;

(xi) To notify the parents, those with Parental Responsibility (as far as is reasonably practicable) and The Secretary of State where a child dies whilst being looked after [Children Act 1989 Schedule 2, Para 20];

(xii) So far as is reasonably practicable, provide information as to where the child is accommodated to that child’s parents and by person with Parental Responsibility [Children Act 1989 Schedule 2, Para 15(4)].

8. A child under 10 years of age, who has suffered, or who is at risk of suffering significant harm, is plainly, more likely to be adopted (where he cannot return to live with his parents or family).   A child over 10 years is most likely to find himself “looked after” (in some form or another).   Time, effort and resources have been placed into helping the under 10's, but many feel older children have a raw deal.  The paucity of attractive placement options in these age groups sometimes leads Local Authorities to avoid Court proceedings. As we have seen, one of the routes by which a child comes to be “looked after” is s.20 of the Children Act 1989.   That may well involve parents who are  struggling to cope, faced with the threat of Court proceedings, agreeing (in the face of very little alternative) to place children in Local Authority foster care.    What happens to these children is very difficult to establish.   No Judge reviews the Local Authority's plans, no Guardian is appointed on the children's behalf, no representation is available for the parents, the Independent Reviewing Officer, who was brought into force pursuant to the Adoption and Children Act 2002, ought to be the champion of such children but has proved to be depressingly impotent.   It would appear that so flawless has been the  conduct of Local Authorities in relation to these children, that it has not been necessary for the Independent Reviewing Officer to refer a single case to the Court, though he has the power to do so under the Adoption and Children Act 2002.   That was not the situation contemplated by the House of Lords in Re S (Minors) (Care Order: Implementation of Care Plan);  Re W (Minors) (Care Order:  Adequacy of Care Plan) [2002] UKHL 10. In that case Lord Nicholls of Birkenhead highlighted the vulnerability of these children who had no recourse to the Courts:

“I must note also a difficulty of another type.  This concerns the position of young children who have no parent or guardian able and willing to become involved in questioning a care decision made by a local authority.  This is an instance of a perennial problem affecting children.  A parent may abuse a child.  The law may provide a panoply of remedies.   But this avails nothing if the problem remains hidden.  Depending on the facts, situations of this type may give rise to difficulties with Convention rights.  The Convention is intended to guarantee rights which are practical and effective.  This is particularly so with the right of access to the courts, in view of the prominent place held in a democratic society by the right to a fair trial:   see Airey-v-Ireland (1979-80) 2 EHRR 305, para 24.   The guarantee provided by Art 6(1) can hardly be said to be satisfied in the case of a young child who, in practice, has no way of initiating judicial review proceedings to challenge a local authority’s decision affecting his civil rights.   (In such a case, as already noted, the young child would also lack means of initiating s7 proceedings to protect his Art 8 right.)

My conclusion is that in these respects circumstances might perhaps arise when English law would not satisfy the requirements of Art 6(1) regarding some child care decisions made by local authorities.   In one or other of the circumstances mentioned above the Art 6 rights of a child or parent are capable of being infringed.”

9. It is, of course, this 10-15 year age group, particularly, which runs the gauntlet of imprisonment, teenage pregnancy, illiteracy and general public disapprobation.   It is not possible, at least statistically, to link “looked after children” with those who cause society such concern and I would certainly draw back from that kind of generalisation.   Nevertheless, my experience and instinct is that this category of children are often scarred by their childhood experiences, suffer psychological and behavioural problems as a consequence of those and have little stability and structure in their lives.  Every family lawyer involved in this kind of work knows that “looked after children” are highly likely to offend, abuse drugs and alcohol and in the case of young girls become pregnant in early teens.  In the last couple of years I have, I confess, become a little preoccupied with s.20 Accommodated Children.   Every Social Worker or Children's Guardian that I have spoken to about their situation, confirms the view that these children receive a second rate service. The Family Justice Council Northern Circuit also expressed concern, now over 2 years ago.
10. It was against this background that we brought the case of S-v-Rochdale M.B.C. [2009] 1 FLR 1090.   We had the great fortune to be heard by Mr Justice Munby.  In this case, we acted on behalf of S who was a s.20 Accommodated child.   By the time of the proceedings, her psychological and mental state was such that she lacked the capacity to litigate and acted through the Official Solicitor.   The case under the Human Rights Act pursuant to s.7(1)(a) of that Act, fell essentially into two parts.   One directed at the Local Authority, the other directed at the Independent Reviewing Officer.   It was pleaded in relation to both that they were a public authority within the meaning of s.6(3) of the Human Rights Act and that they were accordingly under the obligations imposed by s.6(1) not to act in  a way which was incompatible with S's rights as set in, inter alia, Article 8 of the Convention and Article 2 of the Protocol.   The main case against the Local Authority fell into two parts, the first founded on alleged breach of the Local Authority's duties (see X and Y-v-The Netherlands 1985 ECHR 235 at para 23 – its positive duties) under the limb of Article 8 which guarantees respect for “private life” (as to which see Niemietz-v-Germany 1993 16 ECHR 97);   the other founded on alleged breaches of the Local Authority's duties under Article 2 of the First Protocol.   In relation to Article 8 we pleaded under three headings:   

(i)
The Local Authority had failed to take any or any adequate child protection measures;
(ii)
Failed to protect S's physical integrity and health;

(iii)
Specific Social Services' failings.

11. In his Judgment, Mr Justice Munby sets out those particulars at paragraph 20:-

Failure to take child protection measures 

“(i)
[S] consistently absconded from her placements from the time of her accommodation in 2004 and, in particular, every weekend (save one) since the beginning of May 2006.

(ii)
[S] was noted to been using illicit drugs and drinking alcohol during the periods of her absconding.

(iii)
On or about the weekend of 10 September 2004 [S] absconded from her placement and was supplied with drugs and alcohol by a group of Asian men with whom she engaged in sexual activity and one of whom she alleged to have assaulted her.

(iv)
On or about 10 October 2004 [S] was found to be drunk and suffering from cuts and injuries following another absconsion.

(v)
On or about 2 November 2004 [S] was found to be sitting in the middle of a road after having absconded from her placement at … 

(vi)
On 16 November 2004 [S] had to be physically restrained whilst at … Children’s Home but no further action was recommended.

(vii)
In December 2004 the trainee social worker reported to the Looked After Children’s Review that [S] had been self harming and threatening suicide.

(viii)
On 21 December 2004, whilst placed at … , [S] ate silicon gel and banged her head against a radiator. No medical attention was received.

(ix)
In or about January 2005 [S] engaged in further self harming behaviour including scratches to her arms.

(x)
On or about 30 January 2005 [S] absconded from her placement at … Children’s Home and alleged she engaged in sexual relations with a man in order to obtain drugs.

(xi)
In February 2005 [S] also required physical restraint in her placement after engaging in violent behaviour including throwing pool balls.

(xii)
On or about 8 March 2005 [S] underwent a pregnancy test which proved positive.

(xiii)
On or about 16 March 2005 [S] punched another resident at … .

(xiv)
On or about the weekend of 14 May 2006 [S] made a complaint to the police that she was held against her will in a flat by a much older man and sexually assaulted. The incident occurred during a period of absconding.

(xv)
On or about 14 May 2006, whilst absconding, [S] is alleged to have been in a park sitting on the knee of a man who had his genitals exposed. [S] alleged that she was sexually assaulted.

(xvi)
On or about 29 May 2006 [S] was admitted to hospital with a urine infection, the ambulance crew alerted the hospital as to their child protection concerns that she had been collected from a flat in which she was the only female and under age where the only other occupants appeared to be a number of older men.

(xvii)
On or about 9 June 2006 the foster carer and the [trainee social worker] refused the request for [S] to spend the weekend with a 22-year-old man (her boyfriend). [S]’s mother gave permission, thereby exercising her parental responsibility wholly contrary to the advice of the [local authority] and in a manner which was inimical to [S]’s welfare interests. [S] absconded from her foster placement that weekend.

(xviii)
On or about Tuesday 13 June 2006 [S] became distressed and inconsolable, despite the interventions of her foster carer and the [trainee social worker]. [S] threatened to self-harm with a knife and thereafter attempted to take her own life by ingesting approximately 60 tablets.

(xix)
[S] was admitted to the [hospital] and remained there until discharge on 16 June 2006. Prior to [S]’s admission to hospital and during her admission she did not eat at all for a number of days.”

21. l In relation to the complaint that the local authority had failed to protect S’s physical integrity and health, the following particulars were given: 

“(i)
Between July 2004 and 12 May 2005, the [local authority] failed to make any or any adequate referral to Child and Adolescent Mental Health Services (CAMHS), despite the fact that it was obvious or ought to have been obvious that [S] was in need of urgent psychological and/or psychiatric support.

(ii)
On 12 October 2004, an enquiry was made by the social services of CAMHS who made recommendations that they become involved immediately.

(iii)
On or about 10 December 2004 the trainee social worker … in a report prepared for the purposes of a Looked After Children’s Review, indicated a referral was to be made to CAMHS and made reference to self harming behaviour by [S].

(iv
No adequate action was taken by the [local authority] to pursue or progress this recommendation until 12 May 2005, a delay for which there is no or no adequate explanation.

(v)
In consequence of the [local authority]’s failure to assume parental responsibility for [S], the [local authority] was unable to effect a stable placement for her and CAMHS were unable to commence work with her.

(vi)
Nearly 2 years after the identified need for psychological / psychiatric support (June 2006) CAMHS commenced some work with [S] following her admission to [hospital] having taken an overdose.

(vii)
There is no evidence of baseline assessment of [S]’s psychological functioning and/or needs ever having been undertaken.

(viii)
An assessment was not undertaken of those needs at all until the commencement of care proceedings in respect of [S]’s child.

(ix)
Though some work was undertaken by Child Action North West between December 2005 and March 2006 it was of a limited nature, confined to general issues of conflict solving, staying safe and inappropriate relationships. Inevitably, in the light of the psychological assessment conducted of [S] during the care proceedings, that work was likely to have been valueless, given the limitation of her functioning. It is further illustrative of how the instigation of care proceedings in respect of her (and therefore the appointment of a children’s guardian on her behalf) was likely to achieve an expert evaluation of her needs.”

22. In relation to the alleged specific social services failings, the following particulars were given:

“(i)
At no point during the period of her accommodation was [S] ever allocated a qualified social worker. The instigation of care proceedings would immediately have remedied that situation. National Guidelines and the [local authority]’s own internal protocols do not permit unqualified social workers to be responsible for cases which require reports to be prepared for court, notwithstanding the pressures upon personnel resources, a qualified social worker would have been allocated, had proceedings been commenced.

(ii)
The trainee social worker appointed for [S] had no or no adequate social work experience in child protection issues or understanding of the available legal options which might best promote her welfare.

(iii)
There are no or no remotely adequate records detailing the trainee social worker’s work with [S] throughout the entirety of her involvement.

(iv)
The absence of such records would have become apparent very quickly if the trainee social worker had received any or any adequate supervision by her manager. During the period of [S]’s accommodation there were frequent changes of team manager.

(v)
A competent and experienced social worker would immediately have identified the need for child protection measures and the instigation of court proceedings. 

(vi)
The Children Act, the Codes of Practice on the Identification and Assessment of Special Needs (1994) (under review) and Behaviour Support Plans Guidance (Circular 1/98) all require inter-agency consultation and cooperation. The case for such is so self-evident that it should no longer need making.   The trainee social worker in [S]’s case failed entirely to identify [S]’s global needs or to identify a package of support which was likely to meet them.   

(vii)
[S]’s statutory review documentation is seriously deficient and frequently incomplete (some remain missing and are unlikely to be discovered). The statutory review process, in effect, broke down entirely.

(viii)
There is no evidence in the disclosure documentation that there was any contribution to the formulation of [S]’s care plan by any other person other than the trainee social worker.

(ix)
There is no evidence of any pathway planning pursuant to the Children (Leaving Care) Act or any attempt to coordinate those with such plans as the [local authority] had formulated.

(x)
Continuous planning and monitoring of plans should be carried out through the Looked After Children Review, as set out in the Review of Children’s Cases Regulations 1991 (Arrangements for Placement of Children (General) Regulations 1991). The [local authority]’s social services department has a duty to consult with all the appropriate agencies and individuals. Statutory review should act as a very important safeguard to young persons. [S]’s statutory review documentation is seriously deficient and frequently incomplete (some remains missing and is unlikely to be discovered). The statutory review process in effect broke down entirely in this case.”

(II) The pleading of this part of the case concluded as follows:

“The cluster of failings set out above in the management of [S]’s care, led to avoidable delay in the identification of [S]’s needs globally, compromising her physical, moral and intellectual integrity and/or preventing her from developing the normal relationships protected by Article 8.”

12. To obtain funding for S to pursue her claim I appeared before the Legal Services Commission Public Interest Panel.   One of the Panel members said to me “surely these allegations are extreme and unusual”.   My view, sadly, is that they are not.   I emphasise that our pleaded case in S was never put to the assay.   The claim settled on a “bespoke” basis and Munby J inevitably concluded that the terms of settlement must remain confidential.   He did, however, with his characteristic instinct for transparency, set out the entire claim in his Judgment.   

13. I am left with the distinct impression that social policy towards children in the United Kingdom lacks cohesion.   My anxiety is that we gravitate towards the use of the criminal law to punish the behaviour of teenage children and the panoply of Family Law and Child Protection to attempt to assist and help those under 10.   The sense that by 10 years, children are lost to a system, beyond constructive intervention, is pervasive and defeatist, the legacy of Baby P must not be to entrench this position. These children can, in my view, be helped more constructively within the framework of family law.  Criminal sanction and custodial sentences are simply not effective, they pander to a largely irrational public panic, which as we have seen is not rooted in fact.   Most importantly the criminal law route does not provide reliable access to the specialist help that is often required.  Neither do I believe that to shift responsibility for these youngsters, essentially from the Criminal Courts to the Family Courts, involves additional costs, if resources are reallocated from the criminal process.  The existing structures in public law proceedings are already in place.   Too few rather than too many teenage children are subject to care proceedings, often to avoid the scrutiny of the Courts.  A recognition that these children must be allocated skilled and experienced Social Workers, be provided with planned and focused access to Child and Adolescent Mental Health Services and have the support of a more muscular and proactive Independent Reviewing Officer is essential.  I believe that the outcomes for both the children and society would be much improved.  In S the Official Solicitor made the following suggestions for the future:

“(1)
Whilst the circumstances of children accommodated pursuant to section 20 may not justify public law intervention, they should not be regarded as automatically less complex. Time should be taken at the outset to identify the child’s needs and ensure that appropriately qualified staff are allocated.

(2)
Line managers should keep in constant review the suitability and experience of the allocated worker as the case develops and assess whether he or she remains appropriately appointed to the case.

(3)
Up to date case notes should be regarded as essential in every case. This is particularly important as staff turnover can be very high in social services and any new appointee should be able to see at a glance, or at least reasonably quickly, the current issues in the case as well as its history.  

(4)
Statutory reviews of ‘looked after’ children must be rigorously conducted. Where action of assessment is recommended, time limits should be set to ensure compliance with a named individual identified to put the plan into action.

(5)
Thought should be given, in the case of every looked after child as to whether reviews of the child’s circumstances should be held more frequently particularly at times of crises for the child.

(6)
Where parents are not co-operating with the local authority or where they have disengaged, time-limited action should be established to encourage them back to the process.  Where this is unsuccessful, with the consequence that nobody is effectively exercising PR, serious consideration should be given to instigating care proceedings in order that the local authority can assume PR for the child. Indeed, where parents have withdrawn engagement public law proceedings should usually follow in order that a children’s guardian can protect the child’s interests.

(7)
A personal education plan is an integral part of any care plan, it would reflect any existing education plan eg statement of special needs, career action plan etc. The plan should specifically:

(i)
ensure access to services and support;

(ii)
contribute to stability;

(iii)
minimise disruption and broken schooling;

(iv)
signal particular and special needs;

(v)
establish clear goals;

(vi)
act as a record of progress and achievement.

(8)
The key worker should co-ordinate, in a proactive manner, all the available information in relation to a child. Not only health and education matters but also information relating to a child’s behaviour from parents, foster carers, teachers etc.  Active consideration should be given on a regular basis to the need for any assessments or referrals eg to CAHMS.  Information from other agencies should be kept on file and clearly recorded. Where an unqualified or trainee social worker has been allocated a case there should be a clear line of responsibility to line managers and senior qualified staff who should bear ultimate responsibility for taking action on all significant aspects of a looked after child’s care plan.

(9)
Any assessments or important information should be made available to the IRO sufficiently in advance of statutory reviews to provide him or her with the opportunity to consider them fully. The fact that it is not contemplated that a court or a guardian will review the case files should not mean that any lesser standard is acceptable. Case management and recordings should be regarded as requiring a universal standard of competence either in or outside proceedings. 

(10)
Where a recommendation is made, or has been made earlier and there has been a failure to comply, the IRO should be proactive in ensuring compliance with timetables, bearing in mind his obligation to make a referral to CAFCASS if he feels a child is not being sufficiently protected.

(11)
The IRO should at all times bear in mind that to discharge his function effectively he must have access to all relevant documentation. In particular he should review the social workers’ files and read the records to ensure that they are up to date. Greater participation in the process of care planning would enhance the IRO’s credibility and confidence in challenging the decision making processes of the local authority from a platform of improved knowledge about the child’s individual circumstances. 

(12)
In line with the recommendations in “Care Matters: Transforming the Lives of Children and Young People in Care”, every child should be allocated a named IRO. The name of the officer should be communicated to the child who, in an age appropriate manner, should be told of the IRO’s function.  
(13)
Where parents have consistently failed to attend statutory reviews the IRO should ensure that a planned programme to support their renewed involvement is devised with identified markers to evaluate its success.”    

14.
By way of a postscript, I would also add that if we are to re-educate politicians, police officers and the general public to the reality of these youngsters' lives and their frequent sense of hopelessness and helplessness, that so often leads them into drugs, violence and general criminal activity, that cannot be done behind closed doors.  The recent relaxation on the admission of press into the Family Courts pursuant to the President's Practice Direction, has largely been ignored by the press.  They take the view that where there are no names, there can be no story.   Sight appears to have been lost of the Court Appeal's Judgment in Clayton which makes it clear that where Care Proceedings fall away, so too does the Court conferred anonymity (subject to the Administration of Justice Act 1960).   In some cases it will be proportionate to identify children and families to stimulate a greater awareness and to achieve more effective scrutiny.   I will leave you with the words of Mr Justice Brandeis, cited by the Judge in  S-v-Rochdale M.B.C.:

“The remedy for these ills is not the enforced silence of judicially conferred anonymity but rather the disinfectant power of exposure to forensic sunlight.”

ANTHONY HAYDEN QC

18th August 2009 
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http:/www.communities.gov.uk/publications/national indicators.


� In satisfying this duty there is no obligation upon a Local Authority to follow a particular course of action, see Re T (Judicial Review: Local Authority Decisions Concerning Child in Need 2004 1 FLR 601)





[image: image2.png]STJOHNS
BUILDINGS



