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The Tension between Immigration Controls and Individual Rights as played out in the Family Courts of England and Wales.

1. I want to emphasise at the outset that I am not an academic lawyer or researcher and also that I am not an immigration law practitioner.  My interest in the topic I attempt to address in this paper arises as follows.

I have encountered, during the last 10 years or so, an increasing incidence of what might loosely be described as international features and creeping into my essentially domestic case load. 

The world appears to have been shrinking and adults and children of diverse national, ethnic, geographic and linguistic background are finding themselves involved in family law litigation in the UK domestic setting. (My experience and this paper relate exclusively to practice in England and Wales  - not Scotland or Northern Ireland)

The operation of immigration controls can sometimes become a crucial feature in particular proceedings. This increasingly encountered international feature of my own domestic cases caused me to ponder the differences between the jurisprudential approaches intrinsic to two areas of law. In Family law, in the arena of conflicts as to the future of particular children we address issues legal and factual which are relevant to the rights and welfare of individuals. The Human Rights model we carry in our heads and our forensic instincts are geared to promoting the rights and welfare of individuals (albeit sometimes in the context of whether there should be state intervention or not in a given family’s life) 

Immigration law and litigation (and I emphasise that this is a family lawyer’s perspective) bring the state and individual into a jurisprudential arena which requires the interests of the individual to be subjugated to the national interest and the rights of the state to regulate and promote the interests of society, the nation.

2. UK Immigration Law - a Family Lawyer’s outline

1. This synopsis is written by an outsider to immigration law and practice for the purposes of this paper. I do hope that any insiders will not judge it too harshly and that anyone encountering a UK immigration law problem will do their own research and not rely upon my rough and ready synopsis.

The main legislative source of UK immigration law is The Immigration Act 1971 in which section 1 sets out the key principles.

General principles.

— (1) All those who are in this Act expressed to have the right of abode in the United Kingdom shall be free to live in, and to come and go into and from, the United Kingdom without let or hindrance except such as may be required under and in accordance with this Act to enable their right to be established or as may be otherwise lawfully imposed on any person.

(2) Those not having that right may live, work and settle in the United Kingdom by permission and subject to such regulation and control of their entry into, stay in and departure from the United Kingdom ………………….”

2. Thus the 1971 Act introduced 2 key concepts namely :-

Right of Abode. Those who have a right of abode may travel freely in and out of the UK and to live there.

Immigration Controls. For all those without a Right of Abode then the right to live, work or settle in the UK is subject to regulation and control.

British Citizens have a Right of Abode. British nationality is now regulated by the Nationality Act 1981. This Act came into force in 1983 – slightly different rules were in force before then and may apply according to whether an individual was born up to 31st December 1982 or after that date.  Further amendments as to British Nationality were made by the Nationality, Immigration and Asylum Act 2002.

3. Whilst the 1971 Immigration Act provides the framework of the law the detail of the regulation and its process and application are to be found in the Immigration Rules (1994).  They are massive and pregnant with detail

The rules structure the discretion granted by the Immigration Act to :-

Permit entry;             }

Vary leave                  }  For those without a right of abode

Deport                        }

The Immigration Rules bind Immigration Officers but not the Home Secretary who may grant (for example) leave to remain where the Rules would require a deportation. 

The Home Office publishes its practice with regard to the exercise of the Home Secretary’s discretion to ensure consistency.  The case law concerning their operation and that of the Home Secretary’s discretion is similarly extensive. This area of the government’s work prompts more applications for Judicial Review than any other.

4. In parallel with the UK immigration law and, from in some areas overlying it, is the law of the European Community. Nationals of the European Union or the European Economic Area States are subject to EC law whereby they are guaranteed (Article 39) freedom of movement for the purposes of employment. EEA citizens therefore have what might be regarded as a hybrid status which permits them the right to enter and remain in the UK (where such entry and stay is linked to their employment, trade or profession) whilst not granting them a Right of Abode.

Furthermore all UK law is now to be read as compatible with the European Convention on Human Rights and public authorities are in any event prohibited from acting in a manner incompatible with the convention.

5. The Immigration Institutions

These are:-

The Home Office (ie the Home Secretary through his or her officers)

The Immigration Service 

The Border Agency

The Passport Service.

UK Visa Officers.

The Asylum and Immigration Appeal Tribunal (where decisions taken by officials are appealed which in turn can be the subject of review by the High Court)

6. Immigration Controls

British Citizens (and some Commonwealth Citizens) have a right of abode which means they are not subject to such controls.

EEA citizens are not subject to immigration control.

All other classes of person are subject to entry requirements which may apply:-

a) before travel

b) at the point of entry

c) after arrival.

Visa Nationals always require advance clearance. 

Some nationalities are “non visa” and do not require advance entry clearance except in certain circumstances. 

Persons of settled status with permission to remain may exit and enter the country freely.

All Entrants to the UK with limited leave are subject to a condition of entry that they are not to have recourse to public funds. This includes housing, some welfare benefits and social fund payments. It does not include benefits based upon National Insurance Contributions, NHS (National Health Service) treatment or Education.

7. In addition to those who have a Right of Abode (essentially British citizens) there is another hybrid class of entrant and stayer namely those who are regarded as having attained a “settled” status. A person is settled within the meaning of Section 33 (2A) of the Immigration Act  1971 if he is ordinarily resident in the UK and there is no restriction of time during which he can stay. Unlike those with a Right of Abode, those of settled status can be removed from the country in certain circumstances.

Some categories of relative may apply to join someone of settled status in the UK.

8. Asylum Seekers and other Humanitarian Cases

I suspect that this is where there is at present, at least domestically, the most interest in the operation of UK Immigration.

· Asylum Claims

These are made when someone claims the right to be recognized as a Refugee within the meaning of the Geneva Convention (the general name for the United Nations 1951 Convention and the 1967 Protocol Relating to the Status of Refugees)

Under Article 1A of the 1951 United Nations Convention:-

A refugee is someone who, owing to well founded fear of being persecuted for reasons of race, nationality, or membership of a particular social group or political opinion, is outside the country of his nationality and is unable, or owing to such fear, is unwilling to avail himself of the protection of that country: or who not having a nationality and being outside the country of his former habitual residence…. Is unable, or owing to such fear is unwilling to return to it.

Asylum will be granted by the UK to a person if the Secretary of State is satisfied that:-

a) He is in the UK or has arrived at a Port of Entry.

b) He is a refugee within Article 1A and is not excluded.

c) There are no reasonable grounds for regarding him as a danger to the security of the UK danger to national security.

d) He does not (having been convicted by a final judgment of a particularly serious crime) represent a danger to the community of the UK.

e) Refusing the application would mean his having to go to a country where his life or freedom would be threatened on account of his race, religion, nationality, political opinion or membership of a particular social group.

The operation of these five principles have prompted a web of complex domestic law and comment.

· Humanitarian Protection and Discretionary Leave

A person can also claim that he should be allowed to remain in the UK on the basis that a refusal would breach his Human Rights 

(of particular interest for this Congress is Article 8 which guarantees a right to Private and Family Life.)

There is considerable overlap between cases concerning Humanitarian Protection  and those concerning Discretionary Leave.

In order to grant humanitarian protection the Secretary of State would have to be satisfied, within rule 339 C of the Immigration Rules that:-

a) He is in the UK or has arrived at a Port of Entry to the UK;

b) He does not qualify as a refugee.

c) Substantial grounds have been shown for believing that the person concerned, if he returned to the country of origin, would face a real risk of suffering serious harm and is unable, or, owing to such a risk, unwilling to avail himself or the protection of that country; and

d) He is not excluded from a grant of humanitarian protection.

“Serious Harm” for the purposes of this means:-

a) The death penalty or execution 

b) Unlawful killing

c) Torture, or inhuman or degrading treatment or punishment of a person in the country of return; or

d) Serious and individual threat to a civilian’s life or person by reason of indiscriminate violence in situations of international or internal armed conflict.

I reiterate the warning at the beginning of this section which is intended to be a rough and ready outline for the purposes of this paper only and in no way to be relied upon for the purpose of giving advice in individual immigration cases. 

3. Where is the Tension ?

Plainly society in its general, nationhood sense has a full stake in family law conflicts and an obvious interest / right to insist that such conflicts are resolved fairly and to be assured that the threshold of state intervention in private and family life is maintained appropriately. 

This seems to me to be quite distinct from the nature of society’s stake in immigration law and enforcement.In family law the primary object is the protection and promotion of the rights and welfare of the individual whether against other individuals or state intervention.In immigration law by contrast the primary object is the protection of the state against the encroachment of individuals.

I am also interested in the apparent conflict between the views of the man on the Clapham omnibus on the topic of immigration and immigration law generally and his likely views on any given case.

4. A brief Diversion – Who or what is the man on the Clapham Omnibus

The man on the Clapham omnibus is a reasonably educated and intelligent but non-specialist person — a reasonable man, a hypothetical person against whom a defendant's conduct might be judged in an English law civil action for negligence. This standard of care comparable to that which might be exercised by "the man on the Clapham omnibus" was first mentioned by Greer LJ in Hall v. Brooklands Auto-Racing Club (1933) 1 KB 205.

The first reported legal quotation of the phrase is in the 1903 case of McQuire v. Western Morning News

HYPERLINK "http://en.wikipedia.org/wiki/The_man_on_the_Clapham_omnibus#cite_note-0"
[1] a libel case, in which Sir Richard Henn Collins MR attributes it to Lord Bowen, who had died nine years earlier.

It is possibly derived from the phrase:-

 Public opinion ... is the opinion of the bald-headed man at the back of the omnibus coined by the 19th century journalist Walter Bagehot to describe the normal man of London. Clapham in south London at the time was a nondescript commuter suburb seen to represent "ordinary" London. Omnibus is now rather an archaic expression for a public bus, but was in common use by the judiciary at the beginning of the 20th century.

The expression has apparently also been incorporated in Canadian patent jurisprudence, notably Beloit v. Valmet OY (1986), C.P.R. 289 in concerning the test for obviousness.

In Australia, the "Clapham omnibus" expression has apparently inspired a local equivalent, "the man on the Bondi tram"
My belief, is that most members of the British public, across the whole spectrum of political liberality, if asked, would express an opposition to immigration without controls and would advocate strongly a general need to limit it. It is also my suspicion/ belief that most of those same members of the public, when confronted with the heart rending circumstances of individual cases would overwhelmingly support the right of entry and residence for the individual people whose cases they were considering. 

5. How is the conflict played out in the Case Law?

The Position in General
In fact the lines are clearly drawn and principles clear and there has not been much erosion of them during the last 40 years. I hope that useful however to take a hop, skip and a jump through the cases to see how the general principles hold.

Appropriate therefore to start with a case which is in excess of 40 years old

Re Mohammed Arif: Re Nirbai Singh (an infant)  [1968 ] Ch. 643

The subject matter in that case was the proposed removal of a child who was not a British citizen. The then immigration Act of 1962, had created a code for the control of immigrants and entrusted its administration to the immigration authorities. So long as they exercised their powers honestly and fairly the Court of Chancery could not, and should not, use its jurisdiction over the person of infant wards to clog the statutory machinery or to hold up the implementation of an order properly made for the removal of an infant from the jurisdiction.
Then to move forward 24 years to:-

Re A [1992] 1 FLR 427

(Court of Appeal Parker and Butler Sloss LJJ)

Mother and Father of a child were citizens of Bangladesh. The mother was lawfully in the UK. Father was deemed by the Home Secretary to have gained entry by subterfuge.  He had married the mother when in the UK during 1 month’s permission and then sought leave to remain.

Their daughter was born in June 1989. In May 1990 the Home office determined that Father should return to Bangladesh.

The parents issued an originating summons in wardship and sought the following orders:-

· That she should remain a ward of court

· That her care and control be committed to her parents

· That she be not removed from the jurisdiction without the permission of the court.

The Home Secretary intervened and the Judge at 1st instance de-warded and ordered the proceedings to be struck out.

The parents appealed and were given short shrift in the Court of Appeal.

There was no dispute between them and the proceedings were seen simply as an attempt to clog or frustrate the Home Secretary’s decision making. They were an abuse of the Court process.

See Lord Justice Parker at 829 B

It is, in my judgment, abundantly clear that this court cannot directly or indirectly clog, fetter or, indeed, influence or seek to influence the Secretary of State’s decision in matters of immigration which are, by statute, committed to him.

And at 430 B

 The only other point I wish to mention is that reliance is placed by Mr Karsten on the European Convention for Human Rights, arts 6(1) and (8). The matter was very briefly mentioned, in my view entirely rightly. I cannot see that that Convention can have any application to this case. If it had, the ramifications would, in my view, be alarming in the extreme and should not be allowed to be entertained for one moment.
The Court was particularly unimpressed at the artificiality of the proceedings where there was no dispute between Mother and Father at all.

This case was decided in wardship and where there was not any type of dispute between mother and father.

The next case post dates the demise of general use of wardship and on the face of it appears to have rather more merit.

R v Home Secretary ex parte T [1995] 1 FLR 293

Court of Appeal , Staughton and Hoffman LLJ and Sir Roger Parker

In 1991 three unaccompanied Eritrean children had arrived in the UK from Milan aged 17, 11 and 8. They claimed Asylum which was refused but were granted exceptional leave to remain for a limited period because Civil War was raging in Eritrea.

In 1993 T, the older brother of the children, arrived from France. He also claimed asylum. (one course open to the Border Agency would have been simply to return him to France for his application to be processed there)

In the meantime he obtained permission ex parte to apply for residence orders in respect of his youngest two siblings who were living in a children’s home by then.

In August 1993 T’s application for asylum was refused and in October a special adjudicator upheld this refusal but recommended that the Home Secretary grant exceptional leave to reunite the family. That recommendation was rejected.

The Home Secretary was by now joined in the proceedings and had agreed that there would be no removal whilst they were ongoing. He changed his mind and indicated that he would remove T after 14 days unless there were a JR of the decision to remove.

T both applied for a Judicial Review and sought to restrain the Home Secretary from the removal by way of an injunction.

He was granted permission to JR which was then dismissed. His application for an injunction was refused. 

T appealed to the Court of Appeal against both decisions and also argued that removal would constitute an unlawful interference by the Home Secretary with the process of justice and would therefore amount to a contempt of Court.

Both Appeals were dismissed.

The Court held that whilst a court could entertain an application about or by persons liable to removal it should do so sparingly because:-

a) family proceedings/orders cannot bind the Home Secretary albeit they might be a factor which he should take into account in his decision making.

b) The court should be particularly wary of proceedings where there is no real dispute.

The family court cannot allow itself to be used as a tool to prevent an otherwise lawful removal. The Home Secretary’s powers are not qualified by a right of access to the Court.

The following passages from the decision of Hoffman LJ are worth consideration:-

On page 296 D-G

 In the last 25 years there have been a number of cases in which the court’s jurisdiction in respect of children has been invoked in an attempt to inhibit or influence the exercise by immigration officers or the Secretary of State of the powers conferred by the Immigration Act 1971 or its predecessors. We were referred to Re Mohamed Arif (An Infant) [1968] Ch 643, Re F (A Minor) (Immigration: Wardship) [1990] Fam 125, [1989] 1 FLR 233, Re A (A Minor) (Wardship: Immigration) [1992] 1 FLR 427, Re K and S (Minors) (Wardship: Immigration) [1992] 1 FLR 432 and Findlay v Matondo [1993] IAC 541. From these and other cases I think that the following propositions can be extracted. 

 

	 
	(1)
	The court may entertain an application to invoke its wardship jurisdiction or powers under the Children Act 1989 made by or in respect of a person liable to removal or deportation.


	 
	(2)
	The jurisdiction will be exercised very sparingly because:


	 
	(a)
	a wardship or Children Act order cannot deprive the Secretary of State of the power conferred by the Immigration Act 1971 to remove or deport the child or any other party to the proceedings, although it may be something to which the Secretary of State should have regard in deciding whether to exercise the power; and


	 
	(b)
	in cases in which there is, apart from immigration questions, no genuine dispute concerning the child, the court will not allow itself to be used as a means of influencing the decision of the Secretary of State.


On page 297

He also quoted from the judgment of Russell LJ in the case of Arif:-

‘Any lawful deportation order affecting a ward must be outside the normal position which I have mentioned already, that a ward must not leave the jurisdiction without permission of the judge: indeed, it would override any existing express order of the judge in the wardship proceedings that the infant was not to depart from the jurisdiction.’ 

 

It followed, said Russell LJ, that: 

 

‘The wardship of infants, in my judgment, has not and could not in law have any effect on the powers and duties of the immigration authorities so as to hamper them in any way in removing the infant from the jurisdiction . . .’ 

Hoffman LJ went on to say:- 

(on the same page – 297)

The reasoning seems to me, if I may respectfully say so, unassailable. The judge hearing an application in wardship or under the Children Act is not entitled to have regard to immigration policy. Even if the Secretary of State has been joined as a party to the application, the judge must be guided solely by the interests of the child. It would therefore make no sense for his decision to prevent the Secretary of State from exercising a power based on altogether different considerations. 

It is worth noting the distinction applied to orders for adoption 

See 298 B – C

In adoption cases it has been held that the order does have the effect of preventing the Secretary of State from exercising immigration powers. Nevertheless, the court is entitled to make an adoption order if in all the circumstances it thinks fit, the first consideration being the need to safeguard and promote the welfare of the child: see Re W (Adoption: Non-Patrial) [1986] Fam 54, [1986] 1 FLR 179. But the reason why adoption orders can affect immigration powers is that they alter the status of the child. They can have the effect of conferring upon the child a right of abode which makes it immune from removal. There is no analogy with Children Act orders, which do not affect status. 

Hoffman LJ put it shortly at 298 G to H in this way:-
It does not follow that because the court, applying its criteria of the welfare of the child, refuses to dismiss the application, the Secretary of State should not exercise his powers of deportation or removal. He may therefore take the view that whatever the court may decide about the welfare of the child, policy requires removal or deportation. Provided that such a decision is not irrational or procedurally irregular, the court cannot declare it unlawful. 

Finally he said this at page 300 B

But the Secretary of State is entitled to exercise his discretion on the facts of each case. The issue of a writ is not an automatic passport to this country. 

A very clear message therefore from the Family Courts prohibiting litigants from using proceedings to get around immigration decisions.

It is relevant (and chronological) to take a brief tour from family proceedings conducted during immigration tussles to have a look at which dealt with the extent to which the Home Secretary should have regard for the welfare of
children affected by immigration decisions:-

R v Home Secretary ex parte Gangadeen and 

R v Home Secretary ex parte Khan

[1998] 1 FLR 762

 

These were 2 cases concerning the same issues albeit different on their facts heard by the Court of Appeal

Hirst and Swinton Thomas LJJ and Sir Brian Neil

The facts of the two cases:_

· Mrs G was an illegal entrant to the UK and subject to removal. Her 7 year old son’s father was a British citizen. The child lived with her and her husband but had regular contact with his father. If she were to leave the UK the boy would go with her.

In 1993 she was declared an illegal immigrant and refused leave to remain. Her application for JR of this decision was refused. She appealed that decision.

· Mr K was and overstayer from Pakistan. He married a British Citizen in 1989 and a daughter was born. He was granted permission to remain for 12 months but refused further extensions. In 1993 he and his w separated. He had intermittent contact with his daughter. In 1996 his application for JR of his deportation order was dismissed. He appealed that decision.

Hirst LJ conveniently delineated the 3 key issues in the case as:-

1. The scope of the Home Secretary’s discretion to depart from his own guidance (which is binding upon his officers) 

2. The status of the ECHR (this case was determined in the Autumn of 1997 well before the HRA 1998.

3. The application or not of the paramountcy principle to immigration decisions having regard for:-

a. Article 8 of the European Convention

b. Article  3 of the United Nations Convention on the Rights of the Child 1989

c. The Home Secretary’s own guidance.

The decision of the court on each of these issues was also clear.

1. The Home Secretary may lawfully depart from his own guidance assuming that such departure is accompanied by rational reasoning. 

2. The domestic court should give great weight to the European jurisprudence

3. The Court held that the paramountcy of a child’s welfare did not apply in immigration decision making and that this was in accordance with the European jurisprudence.

After reviewing the relevant European and other authorities Hirst LJ said this at 773 h to 774b :-

  In my judgment these three cases demonstrate quite clearly that, in their interpretation of Art 8 in the present context, the Human Rights Court and the Commission approach the problem as a straightforward balancing exercise, in which the scales start even, and where the weight to be given to the considerations on each side of the balance is to be assessed according to the individual circumstances of the case; thus they do not support the notion that paramountcy is to be given to the interests of the child. 

   The principle underlying all three cases is the same: the difference in their outcome was that in Berrehab the family ties were very strong and the immigration considerations comparatively weak, whereas in the other two cases the opposite applied. 

   I therefore uphold Mr Pannick’s submission that the Home Secretary, in laying down and applying the policy on the basis that the scales start even with no preferences being given to the interests of the child, was fully in line with Art 8 as interpreted in the European jurisprudence. 

He had already noted at 771 F the conditional ratification of the UN convention by the UK.

‘The UK reserves the right to apply such legislation, insofar as it relates to the entry into, stay in and departure from the UK of those who do not have the right under the law of the UK to enter and remain in the UK, and to the acquisition and possession of citizenship, as it may be deemed necessary from time to time.’ 

So continuing the review of the family authorities on the general principles now brings us into the present millennium and a series of cases at first instance illustrating how the general principles play out.

The first is a decision of Munby J in the case of Re A [2003] 2 FLR 921

In this case mother, father and 2 children had entered the UK from a non European Country. They sought Asylum unsuccessfully and had exhausted the appeal process. The Home Secretary refused to exercise his discretion to allow them to remain. Father was then detained by the Home Office as part of the removal process. He was seen by a Local Authority worker and he said:-

· That the mother was suicidal;

· That he might kill himself, mother and the children

The mother subsequently took and overdose and was admitted overnight to a hospital. The Father was taken to a removal centre and placed on suicide watch. The Local Authority took care proceedings to protect the children from their parents.

It soon, however, became apparent that Mother was no real threat to her children and the children were reunited with her. An assessment of Father also allayed concerns.
Neither the Local Authority nor the Children's Guardian were of the view that the proceedings needed to continue. The parents sought the continuation of the proceedings until the Local Authority was satisfied that there was no risk. (they seem to be seeking to reverse the burden of proof against themselves in order to remain in the UK)

Munby J discharged the interim care orders and dismissed the proceedings.

He reviewed the authorities including the European jurisprudence and set out  the principles in characteristically clear terms:-
So much for the authorities. The law, as I have said, is clear and I do not propose to add to the jurisprudence on this topic. I simply make the following points by way of emphasis: 

 

	 
	(i)
	The functions of the court under the Children Act 1989 and of the Secretary of State under the Immigration Act 1971 and related legislation are, by and large, separate and distinct. The court and the Secretary of State are performing different functions.


	 
	(ii)
	The court when exercising its powers under the Children Act 1989 is not entitled to have regard to immigration policy. It must be guided by the interests of the child.


	 
	(iii)
	The court when exercising its powers under the Children Act 1989 necessarily has to apply a different test from the test that the Secretary of State applies:


 

	 
	(a)
	So far as concerns the Secretary of State the child’s interests are not paramount. There is a balancing exercise in which the scales start even.


	 
	(b)
	In contrast (and assuming that the threshold is established in those cases where there is a threshold to be met) the court has to apply the principle that the child’s welfare is the paramount consideration.


 

	 
	(iv)
	Where the proceedings under the Children Act 1989 relate to a child who is liable to removal or deportation the jurisdiction should be exercised very sparingly.


	 
	(v)
	If, apart from immigration questions, there is no genuine dispute concerning the child, then the court must not allow itself to be used as a means of influencing the decision of the Secretary of State. Indeed, the use of the court’s jurisdiction merely to attempt to influence the Secretary of State is an abuse of process.


The Judge went on to consider whether there was some solid advantage to the children from the proceedings continuation and in particular whether the interim threshold criteria was made out. He firmly declined to enter into any consideration or comparison of conditions between the UK and the country to which the parents did not wish to return (which is not identified in the Law Report)

The next case is also a decision of Munby J and demonstrates a very slightly different approach where there may in fact really be a welfare issue to be determined.

R  (Anton) v Home Secretary [2005] 2 FLR 818

A family including a mother and father and 4 children were unsuccessful asylum seekers from Sri Lanka. Removal arrangements were put in place for them. A 3rd party then warded 1 of the children and the removal did not proceed. (apparently the whole family were on the plane and were removed from it as the order came through)

The Home Secretary made it plain, in response to the Court’s request for information from him that he thought that the wardship was a delaying sham. 

Directions were agreed between the parties which permitted the adjournment of a listed hearing. Unbeknownst to the legal teams for the family and the 3rd party the Home Secretary made further removal directions which would have resulted in the departure of the family before the new date. When they became aware they went urgently before a High Court judge and obtained an order that such removal should not take place without leave.

The Home Secretary issued further removal directions and the family sought a JR of this.

 Munby J discharged the injunction. He repeated the law as it appears from all the preceding cases and indicated that the injunction was lawful if taken as an administrative/public law and not a family law remedy. He did however continue the proceedings until a final hearing not to postpone a removal but because he found there was a real dispute as to welfare between the parents and the third party.

He did not feel that this case exhibited the extreme artificiality of the facts of the preceding cases. He criticised the legal team for the Home Secretary in their conduct in participating in agreeing an adjournment to a hearing date that they knew the family were unlikely to be able to attend.

He made it plain that the Court was not powerless to act but that its powers were limited to Public Law remedies. He then continued the JR. 

The law report contains a post script to tell us that the JR was eventually dismissed. That the child who was warded remained with the 3rd parties in the UK and that the rest of the family were removed.

The next case demonstrates that the Home Secretary is not beyond being influenced by the Family Courts if the matter is approached in an appropriately forensically deferential way. This is a decision of Ryder J in the case of Haringey LBC v S [2007] 1 FLR 387

Ryder J had dealt with distressing care proceedings which had commenced when the grave ill treatment of an 8 year old thought by her Aunt (with whom she had come to the UK) and some others to be a witch.  She was placed in care and various adults were prosecuted. She and three other children (of those adults) became the subject of care proceedings.  The mother of the second child was involved in the abuse and got a three year sentence. The Local Authority sought to place her with her father and step mother. (The father of the 3rd and 4th children was involved in the abuse and got an eight year sentence. Those children were placed with their mother)

The immigration issues arose in respect of the second child whose father (with whom he was placed) became subject to the Home Secretary’s intention to remove him to Angola.  The Home Secretary’s approach was that removal would take place unless that would cause extreme hardship and he took the view that the child could either remain in the UK without the father or go to Angola with him. Ryder J. applying, as he was obliged to, the paramountcy principles, made declarations that it was in the child’s best interests to live with his father and not be removed from the jurisdiction. Further, that were he to be removed either from the jurisdiction or his Father’s care he would suffer significant harm.

The Home Secretary did eventually respond to these declarations and granted the father exceptional leave to remain until the child was 18.

The next case, in my view, is another example of a bit of a novel approach by a Local Authority notwithstanding the clear law emerging from all the preceding cases.

It is a decision of Holman J in the case of Re L 2007 2 FLR 789. He made a care order in respect of the child of a 26 year old mother who was a citizen of the Cameroons. When she had arrived in the UK she had alleged severe ill treatment by the authorities of the Cameroons and sought and been refused Asylum. 

Her mental health deteriorated to such an extent that she was detained for assessment under the Mental Heath Act and the Local Authority commenced care proceedings. The mother’s health stabilised and the Local Authority care plan was to place her child with her under Care Order. 

The Local Authority, somewhat boldly,sought to rely upon Section 33(7) of the Children Act 1989 to seek a recital to the Care order that the Home Secretary should not remove the mother or the child without applying first to the Family Court. There are no other reported cases on this subsection.

Section 33(7) reads as follows:-

	(7)  While a care order is in force with respect to a child, no person may–


	
	(a)
	cause the child to be known by a new surname; or


	
	(b)
	remove him from the United Kingdom,


	without either the written consent of every person who has parental responsibility for the child or the leave of the court.


Holman J made a Care order without the recital. He rejected the Local Authority’s arguments as to the interpretation of Section 33(7) despite its apparently literal meaning to that effect. He suggested that it could not be seen in isolation and that it plainly was not parliament’s intention to impose a fetter on the Home Secretary by this route.

He put it like this:-

[46]   In my view, the answer to the point is indeed a very short one and may be shortly stated. One cannot construe and apply s 33(7) of the 1989 Act in total statutory isolation. One has to consider the intention of Parliament against a wider statutory tapestry. By the time the 1989 Act was enacted, the 

Immigration Act 1971, not to mention earlier similar legislation, was of long standing. There is built around the Immigration Act 1971 and later similar legislation, and the legislation setting up immigration tribunals, a vast statutory and quasi-statutory framework, within which the Secretary of State exercises his immigration powers and duties.

The last case demonstrates what happens when the Local Authority social services attempt to implement immigration policy in the context of welfare decisions.

This is a decision of Charles J in the case of R(AC) v Birmingham City Council at 2009 1 FLR 838

In this case the mother had come illegally from Jamaica with 1 child. She stayed 7 years and had 3 more children by a British father who was sent to prison.  The mother then sought to remain in the UK on the basis of her care for the children and her having been here for 7 years. That decision was pending.

In the meantime she sought assistance from the Local Authority social services under Section 17 of the Children Act 1989 on the basis that her children were in need. The Local Authority agreed that they were in need (and therefore Section 17 was engaged) The assistance that was offered was to fund the return of Mother and all her 4 children to Jamaica. The mother sought a JR of this decision which was successful Charles J quashed the decision and remitted it to the Local Authority for further consideration. He was of the view that the Local Authority should have taken into account the Home Secretary’s guidance/policy on children illegally in the UK for longer than 7 years.

6. Summary of the General Review
A review of the jurisprudence on the general situation seems to establish that the operation of immigration controls cannot be diverted by the use of Family Law remedies and despite the variety and occasional novelty of the approaches of the legal teams for the individuals the Family Courts do not permit themselves to be used as an escape route from the effect of immigration controls.

However, whilst the Home Secretary may not have to adopt a welfare paramount approach to child immigrants where there is a genuine welfare conflict about such a child the Family Courts can be seized of such a dispute and will proceed to resolve it and may, in so doing, provide such an escape route from the operation of immigration controls.

7. Unaccompanied Children Seeking Asylum & Section 20 Children Act 1989  and the Courts’ approach to  more Specific issues

1.
The Home Office defines an unaccompanied child as “a person who, at the time of making the asylum application is under 18 years of age or who, in the absence of documentary evidence, appears to be under that age, and who is applying for asylum in his/her own right and is without adult family member(s) or guardian(s) to turn to in this country”

2. Unaccompanied children seeking asylum are not supported in the same way as adult asylum applicants and the support for unaccompanied children falls under the Children Act 1989.  Tension exists between section 20 of the Children Act which places a duty on a Local Authority to “look after” a child if they appear to be in need by providing them with services and accommodation and section 17 of the Children Act 1989 where the young person does not necessarily receive any services other than payment for subsistence and basic accommodation such as a bed and breakfast or a hotel.
3. Local Authority policy and resource issues have historically meant that Local Authorities have preferred to offer section 17 support to unaccompanied young persons who are asylum seekers rather than provide them with accommodation under section 20.  The Local Authority Circular (LAC (2003) 13) issued by the Department of Health in June 2003 sets out that children accommodated under section 20 should be cared for throughout the assessment process. 
4. The Adoption and Children Act 2002 made amendments
 to section 17 of the Children Act 1989 and confirmed the position that section 17 includes 

the power for Local Authorities to provide accommodation for families and children and that the provision of accommodation does not make a child “looked after.”  (A v London Borough of Lambeth [2001] EWHC Admin 376 [2001] 2 FLR 1201).

5. The amendment to section 17 did not affect the duties and powers of Local Authorities to provide accommodation for unaccompanied children who were asylum-seekers under section 20 of the Children Act 1989 or under a care order.  The power therefore to provide accommodation under section 17 is therefore for children who need to be accommodated with their families. Local Authority Circular (LAC (2003) 13), however, states that there are cases where it is appropriate to offer section 17 support to unaccompanied children who do not need to be “looked after.”
6. In deciding whether support should be given under section 17 or section 20 the Local Authority should undertake an assessment in accordance with the statutory guidance as set out in the Framework for the Assessment of Children in Need and their Families.  The assessment should take into account the wishes and feelings of the child(ren) as per section 20(6) Children Act 1989. The criteria for whether a child should be offered section 20 accommodation is set out in section 20(1):-
(a)
there being no person who has parental responsibility for the child

(b)
the child is lost or abandoned

(c)
the person who has been caring for him being prevented (whether or not permanently, and for whatever reason) from providing him with suitable accommodation and/or care.
7. Local Authority Circular (LAC (2003) 13) states:-

where a child has no parent or guardian in this country, perhaps because he has arrived alone seeking asylum, the presumption should be that he would fall within the scope of section 20 and become looked after, unless the needs assessment reveals particular factors which would suggest that an alternative response would be more appropriate…however after taking account of the child’s wishes as required by section 20(6), the Local Authority might judge that the child is competent to look after himself.  In such circumstances it would not need to assume the whole responsibility for accommodating him under section 20.  In such cases section 17 may be used for support including help with accommodation, without making the child a looked after child.
8. The level of support given has a real and important impact upon the lives of young people when they reach 18 years of age :-
a. Asylum-seeking children who were “looked after” for 13 weeks or more either on a care order or under section 20 are entitled to leaving care support from the Local Authority under the Children (Leaving Care) Act 2000 in the same way as any other child who is accommodated by the Local Authority.
b. Care leavers who are asylum-seeking young people can apply for Borders and Immigration Agency (BIA) asylum support to meet their basic needs including an entitlement to claim for other expenses from the Local Authority such as travel costs and educational items.  Where a young person is entitled to BIA asylum support, the BIA will pay the Local Authority who will continue to support the young person.  This application does not replace the continuing responsibilities which the Local Authority has under the Children (Leaving Care) Act 2000 but will reimburse the Local Authority if the young person is eligible
.  Receiving a package of support under this system means that the young person will not be dispersed to other areas of the country.
c. Asylum-seeking children who are supported under section 17 do not qualify for leaving care support on turning 18.  If, when the young person turns 18 they are still awaiting a decision from the Home Office on their asylum claim, the young person will be treated as an adult on their 18th birthday.  The young person will be eligible for BIA asylum support rather than any support from the Local Authority and social services involvement will cease completely upon them turning 18.  If the young person is assessed as needing support and BIA accommodation the young person will be dispersed i.e. given accommodation in BIA housing somewhere in the UK.
d. In cases where all immigration appeal rights have been exhausted on the asylum application where a young person reaches their 18th birthday (or 17 ½ years of age if the decision was served after 1 April 2007) the only avenue for support is under Children (Leaving Care) Act 2000 unless there are exceptional circumstances.  Young people who were supported under section 17 and who have exhausted their appeal rights on the asylum application find themselves without support and are referred to a local one stop service where the only remaining avenue is to issue an application under section 4 of the Immigration and Asylum Act 2004 for support.
e. Section 4 of the Asylum and Immigration Act 1999 (as amended by section 49 of the Nationality and Asylum Act 2002) allows the Secretary of State to provide support, in very limited circumstances, to refused asylum seekers. The purpose of section 4 is to provide temporary support to people who are destitute and who, through no fault of their own, are unable to leave the UK. This may be because there is no viable route of return to their home country, because they have submitted a fresh asylum application, or because they have a medical condition, including pregnancy, that prevents them from travelling.  Young people applying under this section are applying with and therefore competing with other adults applying in effect for a hardship fund.

f. The number of people applying for and receiving section 4 support has increased exponentially since January 2005. Between 2004 and 2005, the number of people applying for section 4 support increased by 433 percent: from 3,000 applicants in 2004 to 16,000 in 2005
.  This explosion in the numbers applying for section 4 followed a successful judicial review in the case of Abdullah vs. SSHD enabling destitute asylum seekers at the end of the asylum process with no access to a safe route of voluntary return to receive section 4 support.  This case also served to advertise the availability of section 4 to destitute asylum seekers at the end of the asylum process.  

9. There is therefore a very real danger that young people who are unaccompanied asylum seekers who are offered support via section 17 rather than section 20 can be left in a situation when they turn 18 years old of: 

· not being eligible for leaving care support and if they are eligible for BIA accommodation being dispersed to another area of the UK or:

· not being eligible for BIA accommodation and support if they have exhausted their appeal process and finding themselves in the situation of applying for section 4 funds which there are more applicants than funds available and needing to be able to support a case of extreme hardship:

· being unable to apply for any benefits until a positive decision is made on their asylum claim.

The Cases on S17 and S20
15.
The case of H, Barhanu and B v London Borough of Wandsworth, London Borough of Hackney, London Borough of Islington and Secretary of State for Education and Skills (Interested Party) [2007]
 This case concerned three children who claimed to have been looked after by the Local Authority for more than 13 weeks at the point of maturity thus qualifying them for assistance under the Children (Leaving Care) Act 2000. The question for Holman J in each case was whether a local authority who had provided accommodation to an unaccompanied child in need could determine or specify that they had done so under section 17 when they were also under a duty to do so under section 20 of the act.

16.
Holman J held that if a local authority provided accommodation to a child in need and a duty to provide accommodation had arisen under section 20, then the Local Authority had to be regarded as having provided that accommodation under section 20 and not under section 17.  A Local Authority could not “finesse away” their specific or particular duty by claiming to merely act under a general one still less could a Local Authority finesse the duty away by claiming merely to exercise a power.

17.
Holman J was also asked to look at the Local Authority Circular (2003) (13) and found that the effect of the circular was that in certain circumstances a local authority might consider that what a child required was not accommodation but help with accommodation (thus not giving rise to a duty under section 20) The Circular was not wrong but confusing and comes close to being wrong in some references to the child “not needing to be looked after” and not “thereby taking him into the looked after system”.  Holman J said that the correct approach was for the local authority to decide whether a child required accommodation or merely help with accommodation without regard to the implications of the child thereafter being a “looked after” child. He referred to there being a “factual spectrum” between undoubted provision of accommodation and incidental assistance along which each case might fall on its facts. He went on to determine each of the cases on their facts. (he was heavily critical of one Local Authority who had presented a young Iranian man with an Afghani interpreter and the choice of being accommodated under S20 or assisted under S17 and approach he described as little short of bizarre)

18.
Age Assessment Cases
Young people do not always arrive into the UK with convenient and  verifiable forms of identification.  Often their entry methods are covert and irregular. They may well arrive having been smuggled in (often hidden in lorry trailers) or having sought to enter with false documents or passports. The issue of how old they actually are thereby becomes one of crucial importance having regard for the entitlement to support or services accrued by a child as opposed to an adult.

An interesting series of cases has therefore resulted on the issue of age assessments. The two most recent Court of Appeal Authorities are:-

R (on the application of A) v Croydon London Borough Council: R (on the application of M) v Lambeth London Borough Council (2008)
  is a decision of Ward and Maurice Kay LJJ and Sir John Chadwick. It concerned two cases where the relevant Local Authorities had conducted visual assessments of the ages of the respective claimant in their area and concluded that the claimants were each adults. In each case this was contrary to expert evidence of age assessment used in the immigration proceedings.  

The court found that parliament intended that Local Authorities should evaluate an individual’s age for the purposes of Section 20 of the Children Act 1989. 

It further found that the right of accommodation given by section 20 could not be classed as a civil right for the purposes of the European Convention on Human Rights 1950 Article 6(1). Furthermore even if Article 6(1) was engaged the availability of judicial review constituted sufficient compliance with its requirements.

Finally it found that a requirement to determine age did not engage Article 8 of the ECHR (right to Private and Family Life)

The Court of Appeal were informed of the intention of the UK Border and Immigration Agency to set up better schemes for such assessment and of the support of the Children’s Commissioner for England Sir Albert Ainsley-Green for such a scheme. For the purposes of the cases before it the Court of Appeal  examined merely whether the assessment which had been undertaken had been undertaken fairly and reasonably by professionals acting independently.

The judgments also make clear that age assessment is an inexact science which does not have to be undertaken by medical practitioners but can be undertaken by social workers.  Ward LJ set out conveniently the questions that would need to be answered to make decisions as to s20 entitlement.

[75]   To answer the question whether decisions under s 20 of the Children Act should be entrusted to social workers, one must consider the legislative scheme as a whole. Confining myself for a moment to s 20 alone, it is immediately obvious that the decision involves a judgment being formed about a range of facts and matters such as:

 

	 
	(1)
	Is the applicant a child?


	 
	(2)
	Is the applicant a child in need?


	 
	(3)
	Is he within the local authority’s area?


	 
	(4)
	Does he appear to the local authority to require accommodation?


	 
	(5)
	Is that need the result of:


	(a)
	there being no person who has parental responsibility for him;


	 
	(b)
	his being lost or having been abandoned; or


	 
	(c)
	the person who has been caring for him being prevented from providing him with suitable accommodation or care?


	 
	(6)
	What are the child’s wishes regarding the provision of accommodation for him?


	 
	(7)
	What consideration (having regard to his age and understanding) is duly to be given to those wishes?


[2009] 1 FLR 1359

	 
	(8)
	Does any person with parental responsibility who is willing to provide accommodation for him object to the local authority’s intervention?


	 
	(9)
	If there is objection, does the person in whose favour a residence order is in force agree to the child being looked after by the local authority?


 
R (on the application of Liverpool City Council (Appellant) v Hillingdon London Borough Council & AK (Interested Party) 2009
 is a decision of the Court of Appeal (Rix Dyson and Wilson LJJ) which concerned a case in which two local authorities were in dispute as to their respective duties. Hillingdon had declined to carry out  an age assessment of a young person claiming that they were under no statutory duty to do so. The young person had arrived on a false passport and had moved between the two Local Authority areas. His apparent wish was to live in Liverpool and at one point he was escorted there by a Hillingdon worker(!) because he had said he wished to live there. Liverpool accommodated him but only as an adult not under Section 20. The judge at first instance found that Hillingdon had discharged its duty and Liverpool was responsible. Alternatively they were jointly responsible. Liverpool’s appeal to the Court of Appeal was successful. The Court of Appeal held that Hillingdon did have a duty to conduct an age assessment of the young person as part of an overall assessment of his welfare needs under Section 20 and to provide him with accommodation pending the outcome of such an assessment.  They could not escape this responsibility by elevating wishes and feelings above other factors. The Court referred to and endorsed the Croydon decision and in particular the questions which Ward LJ had set out. For the Local Authority to consider in each case.
8. The cases concerning the rights and obligations of Local Authorities to unaccompanied child asylum seekers appear to demonstrate exactly the same balance of approach by the family courts as in those more general cases already looked at.  The Croydon Court of Appeal decision does demonstrate clearly a determination on the part of the judiciary not to operate as a clog upon efficient administration which can be demonstrated to be fair. Equally the cases demonstrate a willingness to intervene where the drive to keep expenditure low has driven a Local Authority to practices which are unfair and/or ill considered. I have in mind particularly Holman J’s excoriating criticism of the Local Authority who asked a child through an interpreter to chose whether he wished to be helped under S17 or S20.
9. Generally
My conclusion is that the Jurisprudence of the Family Courts of demonstrate the same tensions of consideration that are played out in the opinions of individual citizens. Society holds the trump card in the incontrovertible need for immigration control and for that control to be upheld. In the arena of such control welfare is relegated to a far lesser role than in the Family Courts.  Thus there is little point in seeking to use Family Law remedies to bash against the brick wall of immigration law. However, just as the individual may wish both proper controls and compassionate outcomes in individual cases so, when there is a proper dispute about welfare rights or entitlement to benefit or assessment concerning individual subject to immigration controls so the Family Courts have demonstrated a willingness to remain seized and to resolve such disputes. I also have little doubt that this tension will continue to be played out in my domestic setting although anticipate that my overall conclusions will hold good.
Sarah Singleton QC

Louise Scott

St Johns Buildings, Manchester

21.08.2009
� I have not included any précis of principles or legislation governing who is and who is not entitled to UK citizenship.


� ‘(1) Everyone has the right to respect for his private and family life, his home and his correspondence. 


   (2) There shall be no interference by a public authority with the exercise of this right except such as is in accordance with the law and is necessary in a democratic society in the interests of national security, public safety or the economic well-being of the country, for the prevention of disorder or crime, for the protection of health or morals, or for the protection of the rights and freedoms of others.’ 


 


� which provides that ‘in all actions concerning children, whether undertaken by public or private social welfare institutions, courts of law, administrative authorities or legislative bodies, the best interests of the child shall be a primary consideration’. 


� In force 07 November 2002


� BIA Asylum Policy Bulletin No 29


� The Impact of Section 4 Support September 2006, Refugee Council Report - http://www.refugeecouncil.org.uk/Resources/Refugee/20Council/downloads/policy_responses/IAP-Section4support0906.pdf





� [2007] EWHC 1082 (Admin) [2007] 2 FLR 822


� EWCA Civ 1445 [2009] 1 FLR 1324


� EWCA Civ 43 [2009] 1 FLR 1536
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